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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-3355-5] 

Amendment  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan;  Procedures  for 
Planning  and  Implementing  Off-Site 
Response  Actions 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
(“NCP”),  40  CFR  Part  300,  by  adding  a 
new  §  300.440.  The  proposed  rule 
implements  the  requirements  of  section 
121(d)(3)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (“CERCLA”)  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(“SARA”),  42  U.S.C.  9601  et  seq.,  and 
includes  certain  additional  requirements 
that  EPA  finds  to  be  appropriate  under 
that  section.  CERCLA  section  121(d)(3) 
describes  procedures  that  must  be 
observed  when  a  response  action  under 
CERCLA  involves  off-site  management 
of  CERCLA  wastes  resulting  from 
CERCLA  decision  documents  signed 
after  the  enactment  of  SARA  (i.e.,  after 
October  17, 1986).  This  proposed  rule 
also  reinterprets  and  codifies  the 
original  May  1985  off-site  policy 
(published  in  the  Federal  Register  on 
November  5, 1985  at  50  FR  45933-45937), 
as  it  applies  to  off-site  management  of 
CERCLA  wastes  resulting  from  CERCLA 
decision  documents  signed  before  the 
enactment  of  SARA. 
dates:  Comments  must  be  submitted  on 
or  before  January  13, 1989. 
address:  Comments  may  be  mailed  to 
Susan  Bromm,  Acting  Director,  RCRA 
Enforcement  Division,  Office  of  Waste 
Programs  Enforcement  (WH-527), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Browne,  RCRA  Enforcement 
Division,  Office  of  Waste  Programs 
Enforcement  (WH-527),  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  Phone  (202)  475- 
9326,  or  the  RCRA  Hotline  (800)  424- 
9346  (or  382-3000  in  the  Washington, 

DC,  metropolitan  area). 
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I.  Authority 

Sections  104(c)(3),  104(d)(1),  105,  and 
121(d)(3)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9604(c)(3),  9605,  9621(d)(3));  section 
311(c)(2)  of  the  Clean  Water  Act  (33 
U.S.C.  1321(c)(2);  Executive  Order  12580 
(52  FR  2923,  January  29, 1987);  and 
Executive  Order  11735  (38  FR  21243, 
August  1973). 

II.  Introduction 

Today’s  proposed  rule  would  amend 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(“NCP"),  40  CFR  Part  300,  by  adding  a 
new  §  300.440. 


The  purpose  of  this  off-site  regulation 
is  to  avoid  having  wastes  from 
CERCLA-authorized  or  -funded  response 
actions  contribute  to  present  or  future 
environmental  problems  by  directing 
these  wastes  to  management  units 
determined  to  be  environmentally 
sound.  Congress  and  EPA  have  always 
believed  that  a  CERCLA  cleanup  should 
be  more  than  a  relocation  of 
environmental  problems,  and  have 
attempted  to  ensure  the  proper 
treatment  and  disposal  of  hazardous 
substances  removed  from  a  CERCLA 
site. 

Today’s  proposed  rule  implements  the 
requirements  of  section  121(d)(3)  of 
CERCLA,  which  provides  that  in  the 
case  of  any  CERCLA  response  action 
involving  the  transfer  of  any  hazardous 
substance,  pollutant,  or  contaminant  off¬ 
site,  that  waste  may  only  be  placed  in  a 
facility  that  is  in  compliance  with  RCRA 
(or  other  Federal  law)  and  applicable 
State  requirements.  CERCLA  requires 
that  for  “land  disposal  facilities,”  there 
may  be  no  transfer  of  wastes  to  a  unit 
with  releases,  and  any  releases  at  other 
units  must  be  controlled.  These 
statutory  requirements  apply  only  to 
CERCLA  cleanup  actions  originating 
after  the  date  of  enactment  of  SARA. 

These  requirements  are  integral 
components  of  the  "selection  of 
remedial  action”  provision  in  CERCLA 
section  121,  and  their  proper  application 
is  necessary  to  ensure  that  response 
actions  selected  are  protective  of  human 
health  and  the  environment  (consistent 
with  CERCLA  section  121(b)(1),  and 
more  generally,  with  section  104(a)(1)). 

Although  CERCLA  section  121(d)(3) 
applies  compliance  criteria  to  all 
facilities,  it  applies  “release"  criteria 
only  to  land  disposal  facilities.  EPA 
believes,  as  a  matter  of  policy,  that  some 
release  criteria  should  also  be  applied  to 
all  facilities  that  receive  wastes  from 
CERCLA-authorized  or  -funded  response 
actions,  including  RCRA  treatment, 
storage,  and  permit-by-rule  facilities, 
and  any  non-RCRA  Subtitle  C  facilities 
(such  as  facilities  permitted  to  receive 
wastes  under  the  Toxic  Substances 
Control  Act  (TSCA)).  The  Agency 
believes  that  such  a  step  will  further  the 
protection  of  human  health  and  the 
environment,  and  the  development  of  a 
sound  and  consistent  public  policy;  it 
would  also  serve  to  further  the  goals 
reflected  in  CERCLA  section  121(d)(3). 

Similarly,  although  section  121(d)(3) 
applies  to  wastes  from  post-SARA 
cleanup  actions  only,  EPA  believes  that 
it  is  logical  and  appropriate  to  apply 
compliance  and  release  criteria  to 
wastes  resulting  from  two  additional 
categories  of  similar  cleanup  actions: 
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those  authorized  under  CERCLA  before 
the  enactment  of  SARA,  and  those 
performed  under  the  National 
Contingency  Plan  pursuant  to  section 
311  of  the  Clean  Water  Act  (for  non- 
petroleum  products).  Accordingly,  this 
proposed  rule  applies  to  a  number  of 
situations  in  addition  to  those  expressly 
set  out  in  section  121(d)(3)  of  CERCLA. 

The  revised  off-site  policy  of 
November  13, 1987  (OSWER  Directive 
#9834.11),  will  remain  in  effect  during 
the  pendency  of  this  proposal,  but  it  will 
be  superseded  by  the  off-site  rule  when 
finally  issued. 

Today’s  proposed  rule  establishes  the 
criteria  and  procedures  for  determining 
whether  facilities  are  acceptable  for  the 
off-site  receipt  of  waste  from  CERCLA- 
authorized  or  -funded  response  actions 
and  outlines  the  wastes  and  actions 
affected  by  the  criteria.  It  establishes 
compliance  criteria  and  release  criteria 
and  discusses  the  differences  in 
applicability  of  these  criteria  to  facilities 
receiving  wastes  from  pre-SARA  or 
post-SARA  actions.  The  proposed  rule 
also  establishes  a  process  for 
determining  whether  facilities  are 
acceptable  based  on  the  compliance  and 
release  criteria. 

The  proposed  rule  establishes 
procedures  for  notification  of 
unacceptability,  appeals  of 
unacceptability  determinations,  and  re- 
evaluation  of  unacceptability 
determinations.  Under  the  rule,  the 
policy  of  applying  off-site  requirements 
to  actions  taken  under  section  7003  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (42  U.S.C.  6901  et 
seq.)  (RCRA)  would  be  stopped. 

The  off-site  regulation  should  help 
prevent  the  aggravation  of  conditions  at 
problem  sites  and  reduce  the 
Government’s  and  the  Superfund’s 
potential  liability  by  establishing  criteria 
governing  the  off-site  transfer  of  waste 
from  CERCLA-authorized  or  -funded 
response  actions.  The  rule  should  also 
help  to  ensure  that  off-site  transfer 
decisions  are  made  in  an 
environmentally  sensible  manner, 
consistent  with  sound  public  policy  and 
business  practices. 

III.  Background 

From  the  beginning  of  the  CERCLA 
program,  Congress  has  mandated  that 
Superfund  wastes  be  treated,  stored, 
and  disposed  of  in  an  environmentally 
sound  manner.  Section  104(c)(3)  of  the 
original  Superfund  legislation  (CERCLA, 
December  1980)  required  States  to 
ensure  the  availability  of  a  hazardous 
waste  disposal  facility  in  compliance 
with  RCRA  Subtitle  C  for  receipt  of 


waste  from  Fund-financed  remedial 
actions. 

In  January  1983,  EPA  issued 
“Guidance  on  the  Requirements  for 
Selecting  an  Off-Site  Option  in  a 
Superfund  Response  Action".  This  first 
guidance  on  the  off-site  transfer  of 
CERCLA  wastes  required  that  a  facility 
be  inspected  and  that  all  major 
violations  at  the  facility  be  corrected  in 
order  for  the  facility  to  be  acceptable  for 
the  receipt  of  CERCLA  wastes  from 
remedial  or  removal  actions. 

EPA’s  May  1985  “Procedures  for 
Planning  and  Implementing  Off-Site 
Response  Actions”  (50  FR  45933)  (“off¬ 
site  policy”)  detailed  the  criteria  for 
evaluating  the  acceptability  of  facilities 
to  receive  Superfund  wastes.  These 
criteria  required  that  the  facility  have  a 
RCRA  permit  or  RCRA  interim  status,  as 
well  as  receive  a  compliance  inspection 
not  more  than  six  months  prior  to 
receiving  CERCLA  waste.  The  policy 
also  required  significant  violations  or 
other  environmental  conditions  to  be 
addressed  through  appropriate 
enforcement  actions.  The  off-site  policy 
further  required  that  land  disposal  units 
accepting  CERCLA  waste  be  in 
compliance  with  the  minimum 
technology  requirements  of  RCRA 
section  3004(o).  The  policy  finally 
required  that  all  RCRA  manifest 
requirements  and  PCB  disposal 
requirements  must  be  followed  when 
applicable.  In  addition  to  detailing  these 
evaluation  criteria,  the  off-site  policy 
also  extended  coverage  under  die  policy 
to  include  enforcement  actions  under 
CERCLA  section  106  and  RCRA  section 
7003  as  well  as  Superfund  removal 
actions. 

The  National  Contingency  Plan  (NCP), 
revised  in  November  1985  (40  CFR  Part 
300),  incorporated  requirements  for  off¬ 
site  receipt  of  CERCLA  waste.  The  NCP, 
at  40  CFR  300.68(a)(3),  required  that 
facilities  have  permits,  or  other 
appropriate  authorization  to  operate,  in 
order  to  be  acceptable  for  receiving  off¬ 
site  CERCLA  waste. 

The  1986  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  reaffirmed 
the  rationale  embodied  in  CERCLA 
section  104(c)(3)  and  the  May  1985  off¬ 
site  policy.  Section  121(d)(3)  of  CERCLA, 
as  added  by  SARA,  explicitly  provides 
that  in  the  case  of  any  CERCLA 
"removal  or  remedial  action  involving 
the  transfer  of  any  hazardous  substance 
or  pollutant  or  contaminant  off-site,” 
such  transfer  shall  only  be  to  a  facility 
operating  in  compliance  with  the  Solid 
Waste  Disposal  Act  (as  amended  by 
RCRA  and  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)),  the 
Toxic  Substances  Control  Act  (TSCA), 
or  other  Federal  law,  and  all  applicable 


State  requirements.  The  section  also 
requires  that  receiving  units  at  land 
disposal  facilities  have  no  releases  of 
hazardous  wastes  or  hazardous 
constituents  and  that  any  releases  from 
other  units  at  a  land  disposal  facility  be 
controlled  by  a  RCRA  corrective  action 
program. 

Finally,  EPA  issued  revised 
procedures  for  implementing  off-site 
response  actions  on  November  13, 1987, 
as  a  memorandum  from  J.  Winston 
Porter,  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response,  to  the 
EPA  Regional  Administrators  (OSWER 
Directive  No.  9834.11)  (the  “revised  off¬ 
site  policy”).  These  procedures,  which 
were  effective  immediately, 
implemented  the  SARA  requirements, 
updated  the  1985  off-site  policy,  and 
provided  detailed  procedures  for  issuing 
and  reviewing  unacceptability 
determinations. 

The  requirements  set  out  in  CERCLA 
section  121(d)(3)  (and  incorporated  in 
the  November  1987  revised  off-site 
policy)  prescribe  a  higher  standard  of 
care  for  the  management  of  hazardous 
substances  from  CER CIA-funded  or  - 
authorized  cleanups  than  for  the 
management  of  waste  from  other 
sources.  First,  section  121(d)(3)  directs 
EPA  to  send  wastes  from  CERCLA 
cleanups  only  to  those  facilities 
operating  “in  compliance”  with  RCRA 
and  other  applicable  laws,  whereas 
private  generators  may  send  wastes  to 
facilities  that  have  some  regulatory 
violations  (unless  the  violations  are  so 
serious  that  the  facility  is  stopped  from 
operating).  Second,  by  prohibiting 
disposal  in  units  at  a  land  disposal 
facility  with  releases  (a  release  itself  is 
generally  not  a  violation  of  RCRA), 
SARA  went  beyond  requirements 
applicable  to  commercial  generators  and 
beyond  the  May  1985  policy,  which 
required  compliance  with  RCRA  and 
other  applicable  laws  but  allowed  the 
Agency  to  continue  to  send  CERCLA 
wastes  to  a  facility  with  releases  if  the 
Agency  judged  that  the  releases  did  not 
constitute  environmental  conditions  that 
affected  the  satisfactory  operation  of  the 
facility. 

Congressional  intent  to  establish  more 
stringent  requirements  for  CERCLA 
wastes  is  seen  in  a  1985  report  of  the 
House  Committee  on  Energy  and 
Commerce  on  a  predecessor  bill  to 
SARA: 

The  transfer  of  wastes  removed  from 
Superfund  sites  to  operating  landfills  which 
are  also  leaking  toxics  into  the  environment 
is  a  problem  that  continues  to  plague  the 
Superfund  program  *  *  *  In  an  effort  to 
address  this  serious  problem,  the  bill  would 
prohibit  the  transfer  of  Superfund  wastes  to 
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RCRA  facilities  which  are  not  operating  in 
compliance  with  the  requirements  of  sections 
3004  and  3005  of  that  Act. 

Unfortunately,  this  relatively  simple  legal 
prohibition  does  not  resolve  the  problem  of 
transferring  Superfund  wastes  to  leaking 
landfills  because  the  RCRA  program  involves 
a  two-stage  process  for  the  regulation  and 
permitting  of  operating  hazardous  waste 
disposal  facilities.  First,  the  owners  and 
operators  of  such  facilities  were  granted 
"interim  status"  under  the  law  without 
demonstrating  that  they  have  effectively 
prevented  any  leakage,  or  contamination,  of 
the  environment  Only  in  the  second  stage  of 
the  program — which  EPA  does  not  intend  to 
fully  implement  until  the  end  of  the  decade — 
will  the  owners  and  operators  of  such 
facilities  be  given  final  permits  that  require 
them  to  guarantee  that  their  facilities  are  not 
leaking  toxic  substances  into  groundwater, 
surface  water,  soil  or  air. 

Because  it  is  not  a  violation  of  RCRA 
Interim  status  requirements  to  operate  with 
significant  leakage  problems,  many  facilities 
are  experiencing  such  problems.  The  bill 
prohibits  the  transfer  of  Superfund  wastes  to 
facilities  which  are  already  releasing 
hazardous  wastes  into  groundwater.  [H.  Rept 
253, 99th  Cong.,  1st  Bess,  at  279  (1985).] 

Today's  proposed  rule  implements 
and  codifies  the  requirements  contained 
in  CERCLA  section  121(d)(3),  as  well  as 
those  in  the  revised  off-site  policy 
memorandum. 

IV.  Scope  and  Applicability 

A.  Wastes  Affected 

This  proposed  rule  applies  to  the  off¬ 
site  treatment  storage  or  disposal  of  all 
waste  from  CERCLA-authorized  or  - 
funded  response  actions.  Cercla  wastes 
include  RCRA  hazardous  wastes  and  all 
other  CERCLA  hazardous  substances, 
pollutants  and  contaminants.  RCRA 
hazardous  wastes  are  either  listed  or 
defined  by  their  characteristics  at  40 
CFR  Part  261;  CERCLA  hazardous 
substances  are  defined  in  section  101(14) 
of  CERCLA  and  at  40  CFR  300.6;  and 
CERCLA  pollutants  and  contaminants 
are  defined  in  section  101(33)  of 
CERCLA  and  at  40  CFR  300.6. 

1.  Waste  Samples 

The  transfer  of  samples  to  an  off-site 
laboratory  for  characterization  is  not 
subject  to  this  rule.  However,  the 
subsequent  transfer  of  the  waste 
samples  is  subject  to  the  requirements  of 
this  rule.  EPA  believes  that  this  limited 
exemption  is  appropriate  because:  in 
general,  the  samples  used  for 
characterization  are  small;  laboratories 
are  intended  for  analysis,  not  for 
treatment,  storage  or  disposal;  rapid 
sample  characterization  is  critical  to 
prompt  site  evaluation  and  response; 
and  the  ultimate  treatment,  storage  or 
disposal  of  the  waste  samples  will  occur 


at  facilities  determined  to  be  acceptable 
under  this  rule. 

B.  Actions  Affected 

EPA  interprets  CERCLA  section 
121(d)(3)  as  expressing  Congress'  intent 
that  wastes  cleaned  up  pursuant  to  the 
response  authorities  of  CERCLA  (or 
with  financing  from  CERCLA’s 
“Superfund")  should  be  sent  only  to  the 
most  environmentally  sound  facilities  in 
order  to  guarantee  that  the  response 
actions  chosen  are  fully  protective  of 
human  health  and  the  environment  and 
do  not  create  new  environmental 
problems.  EPA  believes  these  goals  are 
also  important  for  CERCLA  response 
actions  outside  the  scope  of  section 
121(d)(3);  thus  the  proposed  rule  would 
apply  to  all  removal  or  remedial  actions 
involving  the  off-site  transfer  of  any 
hazardous  substance,  pollutant  or 
contaminant  that  were  financed  in 
whole  or  in  part  by  CERCLA’s 
Superfund  or  were  taken  pursuant  to 
CERCLA  response  authorities  (whether 
initiated  before  or  after  the  enactment  of 
SARA),  including  those  actions  taken 
jointly  under  CERCLA  and  another 
authority.  The  rule  does  apply  to 
cleanups  at  Federal  facilities  under 
section  120  of  CERCLA.  In  addition,  as  a 
matter  of  policy,  the  proposed  rule 
would  apply  to  those  removal  or 
remedial  actions  involving  the  off-site 
transfer  of  CERCLA  hazardous 
substances  pursuant  to  section  311  of 
the  Clean  Water  Act  (33  U.S.C.  1321). 
The  extension  of  this  rule  to  CWA 
actions  is  consistent  with  the  NCP  (see 
40  CFR  300.4)  and  with  EPA' a 
responsibility  to  ensure  that  its  response 
actions  (including  the  choice  of  an  off¬ 
site  treatment,  storage  or  disposal 
facility)  are  protective  of  health  and  the 
environment  (CERCLA  section 
104(a)(1)).  CWA  response  actions  are 
like  any  other  removal  or  remedial 
action  covered  by  this  rule,  and  wastes 
from  such  actions  (except  oil)  will  be 
subject  to  the  requirements  of  this  rule 
in  the  same  manner  as  any  CERCLA 
waste,  including  the  differing 
requirements  for  wastes  from  pre-  and 
post-SARA  decision  documents. 

The  proposed  rule  would  not  apply  to 
State-lead  enforcement  actions  (even  at 
National  Priorities  List  (NPL)  sites)  if  no 
CERCLA  funds  or  authorities  are 
involved.  The  proposed  rule  does  apply 
to  State-lead  enforcement  actions  where 
EPA  provides  any  site-specific  funding 
through  a  Cooperative  Agreement  or 
Multi-Site  Cooperative  Agreement,  even 
though  the  State  may  be  using  its  own 
enforcement  authorities  to  compel  the 
cleanup.  Similarly,  non-NPL  sites  are 
covered  by  this  proposed  rule  where 
there  is  an  expenditure  of  CERCLA 


money  or  where  the  cleanup  is 
undertaken  under  CERCLA  authority. 

In  cases  of  removal  actions  under 
CERCLA,  enforcement  actions  taken  as 
removal  actions,  or  response  actions 
under  section  311  of  the  Clean  Water 
Act,  where  allowing  the  source  of  a 
release  or  threat  of  a  release  to  remain 
in  an  area  of  public  access  will  result  in 
an  immediate  and  significant  threat,  the 
On-Scene  Coordinator  (OSC)  may 
determine  that  it  is  imperative  to  remove 
the  substances  immediately  and  that 
there  is  insufficient  time  to  observe 
these  procedures  without  endangering 
public  health,  welfare  or  the 
environment  In  such  cases,  the  OSC 
may  consider  temporary  measures  (e.g„ 
interim  storage)  to  allow  time  to  locate 
an  acceptable  facility.  Where  these 
attempts  fail,  the  OSC  should  choose  the 
action  that  best  protects  human  health 
and  the  environment  This  exemption  for 
emergency  removal  actions  was 
expressly  discussed  in  the  Conference 
Report  on  SARA  (H.  Rept.  962, 99th 
Cong.,  2d  sess.  at  248  (1986)). 

C.  Pre-SARA  vs.  Post-SARA  Actions 

Prior  to  the  enactment  of  SARA,  EPA 
considered  a  number  of  factors 
concerning  the  condition  and  operation 
of  off-site  facilities  before  sending 
wastes  from  CERCLA-fimded  or  - 
authorized  cleanups  to  such  sites;  these 
factors  were  set  out  in  the  May  1985  off¬ 
site  policy.  In  passing  SARA  in  1986, 
Congress  reaffirmed  the  rationale  of  this 
policy  by  establishing  specific  criteria 
(CERCLA  section  121(d)(3))  for  certain 
off-site  transfers  of  CERCLA  cleanup 
wastes.  However,  it  specified  in  section 
121(b)(1)  of  SARA  that  the  new  criteria 
would  apply  only  to  response  actions 
initiated  after  the  date  of  enactment  of 
SARA,  leaving  in  place  the  May  1985  j 
criteria  for  wastes  from  pre-SARA 
actions.  Although  section  121(d)(3)  does 
impose  criteria  on  future  cleanup 
actions  that  are  stricter  than  those 
previously  imposed,  the  failure  to  apply  i 
such  criteria  to  pre-SARA  actions  i 

indicates  a  judgement  that  the  prior  off-  < 
site  criteria  provided  an  adequate  level  ' 
of  protection  of  health  and  the 
environment,  and  that  applying  a  new  j 
set  of  acceptability  criteria  to  facilities 
already  receiving  CERCLA  cleanup 
wastes  would  disrupt  and  delay  on¬ 
going  cleanup  activities.  Thus  die 
proposed  rule  covers  two  classes  of 
actions:  those  based  on  “pre-SARA” 
decision  documents  and  those  based  on  ? 
“post-SARA"  decision  documents.  As  ! 
already  mentioned,  each  class  is  subject 
to  slightly  different  procedures  for  off-  j 
site  transfer. 


Federal  Register  /  Vol.  53,  No.  229  /  Tuesday,  November  29,  1988  /  Proposed  Rules  48221 


Post-SARA  actions  result  from 
CERCLA  decision  documents  signed  or 
consent  decrees  lodged  after  October  17, 
1986  (post-SARA  decision  documents), 
and  are  subject  to  the  requirements  of 
SARA  as  interpreted  by  this  rule.1 
Facilities  receiving  wastes  from  post- 
SARA  actions  must  meet  the  compliance 
criteria  described  in  section  V.A.l.  as 
well  as  the  release  criteria  outlined  in 
V.A.2.b. 

Pre-SARA  actions  result  from 
CERCLA  decision  documents  signed  or 
consent  decrees  lodged  prior  to  October 
17, 1986  (pre-SARA  decision 
documents).  These  actions  were  subject 
to  the  May  1985  and  November  1987 
policies  which  will  be  superseded  by 
this  rule.  Facilities  receiving  wastes 
from  pre-SARA  actions  must  meet  the 
compliance  criteria  described  in  section 
V.A.1.  of  this  preamble,  but  are  subject 
to  different  release  criteria  than 
facilities  receiving  post-SARA  wastes  as 
described  in  section  V.A.2.C. 

D.  RCRA  Section  7003  Actions 

The  May  1985  off-site  policy  applied 
to  actions  taken  under  RCRA  section 
7003  and  the  revised  policy  issued 
November  13, 1987,  continued  to  apply 
the  off-site  requirements  to  section  7003 
actions.  However,  CERCLA  does  not 
require  extension  of  the  rule  to  these 
actions.  After  reviewing  the  implications 
of  continuing  to  apply  the  off-site 
requirements  to  section  7003  actions, 
EPA  plans  to  drop  the  requirement  that 
the  off-site  criteria  apply  to  actions 
taken  under  section  7003  for  the 
following  reasons.  The  original  policy 
included  wastes  from  section  7003 
actions  because  at  that  time  most 
section  7003  actions  were  taken  jointly 
with  actions  under  a  CERCLA  authority 
(e.g.,  CERCLA  106/RCRA  7003  actions) 
and  it  was  appropriate  to  extend  the 
policy  to  section  7003  actions  which 
were  essentially  CERCLA  actions.  Use 
of  joint  RCRA/CERCLA  actions 
involving  section  7003  are  no  longer  a 
common  practice.  Rather,  EPA  plans  to 
use  the  section  7003  authority  to 
promote  voluntary  cleanup  and 
corrective  action  at  sites  which  do  not 
qualify  for  the  NPL,  and  at  facilities  with 
RCRA  permits  where  a  major  permit 
modification  would  otherwise  be 


1  In  order  not  to  delay  ongoing  actions  or  disrupt 
actions  taken  shortly  after  the  enactment  of  SARA, 
Congress  provided,  in  section  121(b)(2)  of  SARA, 
that  actions  resulting  from  decision  documents 
signed  or  consent  decrees  lodged  within  the  30-day 
period  following  SARA  enactment  were  merely 
required  to  comply  with  the  post-SARA  criteria  in 
section  121(d)(3)  of  CERCLA  "to  the  maximum 
extent  practicable.”  This  level  of  compliance  must 
be  certified  in  writing  by  the  Administrator  in  the 
decision  document  or  consent  decree. 


required.  The  Agency  is  concerned  that 
imposing  the  off-site  requirements  on 
actions  taken  under  section  7003  may 
act  as  a  disincentive  to  parties 
considering  voluntary  cleanups  under 
this  authority. 

E.  States’  Role 

EPA  is  proposing  that  determinations 
of  acceptability  to  receive  an  off-site 
transfer  of  CERCLA  cleanup  wastes  be 
made  by  EPA  or  by  the  relevant  State,  if 
that  State  has  demonstrated  to  EPA  the 
capacity  to  make  such  determinations. 

CERCLA  section  104(d)(1)(A)  provides 
as  follows: 

A  State  or  political  subdivision  thereof  or 
Indian  tribe  may  apply  to  the  President  to 
carry  out  actions  authorized  in  this  section.  If 
the  President  determines  that  the  State  *  *  * 
has  the  capability  to  carry  out  any  or  all  of 
such  actions  in  accordance  with  the  criteria 
and  priorities  established  pursuant  to  section 
105(a)(8)  and  to  carry  out  related  enforcement 
actions,  the  President  may  enter  into  a 
contract  or  cooperative  agreement  with  the 
State  *  *  *  to  carry  out  such  actions. 

This  provision  provides  a  mechanism 
by  which  States  that  demonstrate 
adequate  capability  may  carry  out 
response  actions  authorized  under 
CERCLA  section  104.  Section  104 
actions  include  “arranging]  for” 
removal  or  remedial  action  (see 
CERCLA  section  104(a)(1)),  which  may 
include  the  off-site  determination 
function.  In  addition,  the  Agency 
believes  that  the  determination  of 
whether  sites  are  acceptable  to  receive 
wastes  from  CERCLA  funded  or 
authorized  response  actions  is  an 
integral  component  of  the  selection  of 
remedy  decision,  and  therefore,  is  an 
integral  part  of  the  response  action.2 

EPA  believes  that  allowing  qualifying 
States  to  make  the  off-site 
determinations  makes  sense  as  a  matter 
of  policy.  States  often  have  the  most 
direct  knowledge  and  responsibility 
over  the  potential  receiving  facilities 
within  their  respective  jurisdictions,  and 
thus  may  be  in  the  best  position  to  make 
the  findings  required  under  the  off-site 
rule. 

In  addition,  no  CERCLA  remedial 
actions  may  be  provided  by  the 
President  under  section  104  if  a  State 
does  not,  pursuant  to  section 
104(c)(3)(B),  “assure  the  availability  of  a 
hazardous  waste  disposal  facility 
acceptable  to  the  President  and  in 
compliance  with  the  requirements  of 
Subtitle  C  of  the  Solid  Waste  Disposal 
Act  [RCRA]  for  any  necessary  off-site 
storage,  destruction,  treatment,  or 


a  CERCLA  section  104(c)(4)  specifically  requires 
that  section  104  remedial  actions  be  carried  out  in 
accordance  with  section  121  of  the  Act. 


secure  disposition  of  the  hazardous 
substances.”  Thus,  allowing  States  to 
make  off-site  acceptability 
determinations  within  their  jurisdictions 
would  directly  support  the  State’s  site- 
specific  response  program.  Further,  in 
the  context  of  providing  the  assurance 
required  in  section  104(c)(3)(B),  States 
would  tend  to  have  already  made  many 
of  the  findings  necessary  to  support  off¬ 
site  determinations. 

1.  Demonstration  of  State  Capability 

For  the  purposes  of  this  rule,  it  is 
EPA's  opinion  that  a  State  that  has  been 
authorized  to  carry  out  the  base  program 
under  RCRA  and  to  impose  corrective 
action  under  section  3004(u)  of  RCRA 
(hereinafter  an  “authorized  State”),  has 
the  capability  to  make  off-site 
determinations  at  RCRA  facilities  within 
that  State.  (Determinations  involving 
non-RCRA  facilities  would  continue  to 
be  made  by  EPA.)  Having  the  authority 
to  initiate  corrective  action  under 
section  3004(u)  of  RCRA  is  of  special 
importance,  because  the  decision  of 
whether  to  send  CERCLA  cleanup  waste 
to  a  RCRA  facility  is  heavily  dependent 
upon  whether  releases  at  the  facility  are 
being  controlled  by  a  RCRA  corrective 
action  program.  (See,  e.g.,  CERCLA 
section  121(d)(3)(B),  relating  to  RCRA 
land  disposal  facilities.) 

The  Agency  requests  comment  on 
whether  EPA  should  also  require  States 
to  be  authorized  for  the  implementation 
of  the  land  disposal  restrictions  portion 
of  RCRA  (section  3004  (d),  (e),  (g),  and 
(j)),  or  other  parts  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  that  amended  RCRA,  in  order 
to  demonstrate  their  capacity  to  make 
off-site  acceptability  determinations. 

Under  this  proposal,  a  State  may 
qualify  to  make  off-site  acceptability 
determinations  only  with  respect  to 
facilities  within  the  State  (to  which  the 
RCRA  corrective  action  authorities 
apply).  Those  determinations  would 
apply  with  equal  force  to  wastes  from 
out-of-State  response  actions.  The 
acceptability  determination  made  under 
the  off-site  rule  is  in  no  way  affected  by 
the  State  of  origin  of  the  waste. 
Similarly,  off-site  acceptability 
determinations  made  by  qualifying 
States  will  have  effect  whether  the 
specific  response  actions  generating  the 
waste  was  taken  under  the  authority  of 
sections  104, 106  or  120  of  CERCLA, 
section  311  of  CWA,  or  taken  pursuant 
to  some  other  authority  financed  in 
whole  or  in  part  by  CERCLA’ s 
Superfund. 


BEST  COPY  AVAILABLE 
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2.  Cooperative  Agreement  Requirement 

States  need  not  adopt  regulations  that 
are  equivalent  to  those  in  this  proposed 
rule  in  order  to  qualify  to  make  off-site 
determinations.  However,  they  may 
make  such  determinations  only  pursuant 
to  a  cooperative  agreement  under 
section  104(d)(1)(A),  in  which  the  State 
commits  (1)  to  follow  the  off-site  rule’s 
requirements  in  making  determinations 
of  acceptability,  and  (2)  to  consult  with 
EPA  in  order  to  ensure  that 
determinations  are  made  in  a  consistent 
manner  nationwide. 

Off-site  determination  tasks  will 
generally  be  included  in  Core  Program 
Cooperative  Agreements  (“CPCAs”). 
CPCAs  are  specifically  designed  to 
provide  States  with  the  opportunity  to 
participate  fully  in  EPA’s  efforts  to 
implement  CERCLA  and  to  assist  States 
in  the  effective  implementation  of  their 
CERCLA  programs.  In  the  Conference 
Report  on  SARA,  the  discussion  of 
amendments  to  section  104(d)  reflects 
Congressional  intent  to  increase  the 
scope  of  Cooperative  Agreements. 

Included  within  the  class  of  activities  that 
may  be  the  subject  of  Cooperative 
Agreements  are  those  associated  with  the 
overall  implementation,  coordination, 
enforcement  *  *  *  and  administration  of 
remedial  efforts  as  authorized  by  this  Act.  IH. 
Rept.  962,  99th  Cong.,  2d  sess.  at  195  (1986).] 

States  that  have  authorization  for  the 
RCRA  base  program  only  would  not  be 
able  to  make  off-site  determinations  on 
their  own.  However,  they  could  make 
findings  as  to  the  compliance  status  of 
RCP  A  facilities  (the  relevant  EPA 
Region  would  make  findings  regarding 
any  releases  at  the  facilities).  EPA 
would  then  make  the  final  determination 
based  on  all  available  information,  and 
would  be  the  agency  responsible  for  that 
determination.  No  cooperative 
agreement  would  be  required  under 
these  circumstances. 

The  Agency  also  considered  the 
approach  of  having  the  EPA  Regional 
Offices  make  all  off-site  acceptability 
determinations.  This  approach  would 
have  the  advantages  of  more  easily 
assuring  consistent  application  of  the 
rule,  and  avoiding  conflicts  between  the 
Region  and  the  State  regarding  the 
acceptability  status  of  a  facility.  The 
Agency  decided  against  proposing  this 
alternative  because  the  States  are  often 
more  familiar  with  facilities  within  their 
State  than  is  the  Region.  (States 
generally  maintain  a  strong  oversight 
presence  at  their  larger  facilities  through 
frequent  inspections  and  site  visits.)  In 
addition,  allowing  States  to  make  this 
decision  is  consistent  with  EPA’s  overall 
goal  of  having  States  implement  the 
hazardous  waste  program. 


The  Agency  specifically  requests 
comment  on  whether  qualifying  States 
should  make  off-site  acceptability 
determinations  as  proposed,  or  whether 
EPA  should  exercise  that  decision¬ 
making  authority  through  its  Regional 
Offices. 

V.  Determining  Acceptability 

A.  Acceptability  Criteria 

The  following  criteria  will  be  used  to 
determine  the  acceptability  of  facilities 
to  receive  wastes  from  CERCIA- 
authorized  or  -funded  response  actions. 

1.  Compliance  Criteria 

a.  Receiving  Unit.  The  Agency  is 
defining  a  receiving  unit  to  be  any  unit 
that  directly  receives  CERCLA  off-site 
waste:  (1)  For  treatment  to  standards 
specified  in  40  CFR  Part  268,  Subpart  D, 
including  any  pre-treatment  or  storage 
units  used  prior  to  treatment;  (2)  for 
treatment  to  reduce  substantially  its 
mobility,  toxicity  or  persistence  in  the 
absence  of  a  defined  treatment 
standard,  including  any  pre-treatment  or 
storage  units  used  prior  to  treatment;  or 
(3)  for  storage  or  ultimate  disposal  of 
waste  not  subject  to  the  previous 
criteria. 

b.  Facility.  CERCLA  section  121(d)(3) 
provides  that  CERCLA  cleanup  wastes 
should  be  transferred  only  to  a  “facility 
which  is  operated  in  compliance  with 
sections  3004  and  3005  of  the  Solid 
Waste  Disposal  Act  [RCRA]  (or,  where 
applicable,  in  compliance  with  the  Toxic 
Substances  Control  Act  [TSCA]  or  other 
applicable  Federal  law)  and  all 
applicable  State  requirements."  8  The 
term  “facility”  as  it  is  used  in  that 
context  could  refer  to  any  one  of  a 
number  of  concepts.  For  example, 
Congress  could  have  intended  that  in 
assessing  compliance  with  any  of  the 
above  statutes,  EPA  apply  the  definition 
of  "facility”  adopted  by  the  applicable 
law.  However,  TSCA,  for  example,  does 
not  even  employ  the  concept  of 
“facility,"  and  its  implementing 
regulations  do  not  expressly  define  the 
term.  Similarly,  State  laws  may  not 
define  “facility”  at  all,  or  if  they  do,  the 
definitions  may  differ  from  law  to  law 
and  state  to  state.  If  more  than  one  law 
or  requirement  applies  to  a  single  area 
of  land,  there  may  be  conflicting 
definitions  of  “facility."  Accordingly,  in 
light  of  the  fact  that  one  of  the  laws 
explicitly  referenced  by  section  121(d)(3) 
does  not  define  “facility”  at  all,  and  in 
light  of  the  potential  for  conflict 
between  the  definitions  of  “facility” 
adopted  by  other  laws,  it  seems  unlikely 


3  Consistent  with  section  121(d)(2)  of  CERCLA. 
EPA  interprets  this  requirement  to  refer  to  other 
applicable  Federal  and  State  environmental  laws. 
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that  Congress  intended  EPA  to  look  to 
each  individual  law  or  requirement  in 
defining  this  term. 

It  is  also  possible  that  Congress 
intended  the  term  “facility”  in  the  first 
sentence  of  section  121(d)(3)  to  mean  a 
facility  as  defined  by  RCRA.4  Indeed, 
the  term  “facility"  is  used  in  section 
121(d)(3)(B),  and  in  the  context  of  that 
subparagraph,  it  is  clear  that  the  term 
means  a  RCRA  facility.  It  may  be  logical 
to  assume  that  a  term  is  meant  to  be 
defined  consistently  throughout  a  single 
provision,  thus  suggesting  that  “facility" 
in  the  first  sentence  of  section  121(d)(3) 
also  refers  to  a  facility  as  defined  by 
RCRA.  However,  it  is  not  clear  why  the 
RCRA  definition  of  facility  would  be 
thought  appropriate  for  purposes  of 
assessing  compliance  with  the 
provisions  of  other  laws,  some  of  which, 
as  noted  above,  may  have  very  different 
concepts  of  the  nature  of  a  facility. 
Moreover,  as  discussed  below,  the 
language  of  the  second  sentence  of 
section  121(d)(3)  is  distinct  from  that  in 
the  first.  While  the  first  sentence  refers 
to  a  “facility,"  subparagraph  (B)  clearly 
refers  to  a  “land  disposal  facility”  and 
to  the  regulation  of  releases  from  such 
land  disposal  facilities  under  RCRA. 

Alternatively,  Congress  could  have 
intended  the  term  “facility,”  as  used  in 
the  first  sentence  of  CERLA  section 
121(d)(3),  to  mean  a  facility  as  defined  in 
the  CERCLA  statute  itself.  Section  101(9) 
of  CERCLA  states  that  a  “facility"  is  any 
“building,  structure,  *  *  *  landfill, 
storage  container,  *  *  *  site  or  area 
where  a  hazardous  substance  has  been 
deposited,  stores,  disposed  of,  or  placed, 
or  otherwise  come  to  be  located.” 
Facilities  under  CERCLA  are  not  defined 
by  property  boundaries  or  ownership,  as 
they  are  under  RCRA;  rather,  they  are 
defined  by  the  placement  or  location  of 
the  waste  material  or  contamination 
itself.  In  the  case  of  a  transfer  of 
CERCLA  off-site  wastes  to  a  facility,  the 
most  straightforward  application  of  the 
CERCLA  definition  would  be  to 
interpret  the  “facility"  as  the  unit  or 
units  at  which  the  CERCLA  off-site 
wastes  have  been  “deposited"  or 
“placed"  for  treatment,  storage  or 
disposal. 

EPA  recognizes  that  the  definition  of 
CERCLA  section  101(9)  may  also  extend 
to  any  area  where  hazardous  substances 
migrate  or  “come  to  be  located,"  and 
thus  it  could  arguably  be  said  to  cover 
subsequent  units  at  facilities  where 


*  A  "facility”  is  broadly  defined  under  RCRA  to 
include  "all  continguous  land,  and  structures  *  *  * 
used  for  treating,  storing,  or  disposing  of  hazardous 
waste  *  *  *  (including  all)  operational  units."  40 
CFR  261.10. 
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hazardous  substances  may  migrate. 
However,  the  “come  to  be  located” 
language  appears  to  be  designed  to  help 
effectuate  the  board  remedial  purposes 
of  CERCLA,  giving  EPA  the  authority  to 
clean  up  contamination  when  it  has 
spread  from  the  original  source.  That 
part  of  the  CERCLA  section  101(9) 
definition  does  not  apply  in  this  context, 
where  off-site  wastes  have  been 
specifically  “placed”  or  “deposited”  at 
treatment,  storage  or  disposal  units  or 
facilities.  Indeed,  if  Congress  intended  a 
CERCLA  “facility”  to  mean,  in  all  cases, 
that  area  at  which  wastes  have  "come  to 
be  located,"  then  it  would  not  have 
included  alternative  terms,  such  as 
"deposited,”  “placed,”  or  “stored”  in  the 
definition. 

Thus,  under  the  CERCLA  definition, 
the  off-site  "facility”  would  be  the 
receiving  unit  or  units  where  the 
CERCLA  wastes  have  been  placed  or 
deposited.  Other  units  at  the  same  site 
which  are  unrelated  to  the  treatment, 
storage  or  disposal  of  the  CERCLA 
cleanup  wastes,  or  which  receive 
residuals  from  disposal  units,  from 
treatment  units  using  Best  Demonstrated 
Available  Technology  (“BDAT”),  or 
from  treatment  units  that  reduce 
substantially  the  mobility,  toxicity  or 
persistence  of  the  waste,  would  not  be 
included  within  the  definition  of 
“facility"  for  the  purposes  of  assessing 
compliance  under  this  proposed  rule.5 

The  plain  language  of  the  statute 
confirms  EPA’s  discretion  to  define  the 
“facility”  to  which  the  compliance 
provision  applies.  Section  121(d)(3) 
applies  to  activities  occurring  in  the 
context  of  a  “removal  or  remedial 
action."  In  selecting  a  removal  or 
remedial  action,  EPA  has  broad 
discretion  under  CERCLA  to  identify 
how  cleanup  wastes  should  be  managed 
and  in  what  type  of  unit  or  facility. 
Indeed,  the  scope  of  the  response  action, 
as  identified  in  the  Record  of  Decision 
(ROD)  or  CERCLA  decision  document, 
defines  the  units  to  be  used,  and  thus 
the  units  to  be  covered  by  the  off-site 
requirements.  Accordingly,  it  is  within 
EPA’s  statutory  authority  to  interpret  the 
first  sentence  of  CERCLA  section 
121(d)(3)  to  require  that  it  is  the 
receiving  units  that  must  be  in 
compliance  with  applicable  Federal  and 
State  requirements. 

EPA’s  interpretation  of  "facility”  in 
the  first  sentence  of  CERCLA  section 
121(d)(3)  is  also  consistent  with  the 


»  Note  that  subparagraph  (B)  of  section  121{d)(3> 
does  provide  that  all  releases  from  non-receiving 
units  at  RCRA  land  disposal  facilities  must  be 
controlled  by  a  RCRA  corrective  action  program 
before  the  facility  can  be  used  for  the  transfer  of 
CEROJA  off-site  wastes. 


legislative  purpose  of  that  section.5  The 
legislative  history  of  section  121  (d)(3) 
states  that  CERCLA  off-site  response 
actions  “must  be  designed  and  carefully 
monitored  to  ensure  that  the  proposed 
solutions  to  today’s  problems  do  not 
create  new,  perhaps  more  serious 
problems  tomorrow”  (H.  Rept.  992, 99th 
Cong.,  2d  Bess,  at  248  (1986)).  This 
purpose  can  be  accomplished  by 
ensuring  that  the  unit(s)  at  which 
CERCLA  wastes  are  received  for 
treatment,  storage  or  disposal  are  in 
compliance  with  applicable  Federal  and 
State  requirements.  It  should  be  noted 
that  violations  affecting  the  entire  waste 
management  operation  (such  as  failure 
to  comply  with  financial  requirements, 
inadequate  closure  plan,  inadequate 
waste  analysis  plan,  inadequate 
inspection  plan,  etc.)  are  considered  to 
be  relevant  violations  which  affect  the 
receiving  unit 

EPA’s  interpretation  would  also 
further  a  second  Congressional 
objective,  expressed  elsewhere  in 
CERCLA  section  121,  which  directs  the 
Agency  to  select  site  remedies  which 
utilize  "permanent  solutions  and 
alternative  treatment  technologies  to  the 
maximum  extent  possible”  (CERCLA 
section  121(d)(1)).  Nationwide,  there  are 
only  a  small  number  of  state-of-the  art 
incinerators  and  alternative  treatment 
technologies  that  are  presently  available 
to  beat  hazardous  wastes  and 
substances.  Reading  a  broad  definition 
of  “facility"  (such  as  the  property-wide 
definition  under  RCRA)  into  CERCLA 
section  121(d)(3)  would  preclude  the  use 
of  fully  complying  units — like 
incinerators — at  sites  with  other 
violations,  even  if  such  violations 
pertained  to  units  or  processes  not 
associated  with  the  storage,  treatment, 
or  disposal  of  CERCLA  wastes;  this 
could  threaten  available  incineration 
capacity,  and  therefore  Congressional 
goals.  Rather,  today’s  interpretation 
results  in  a  better  balance  of  competing 
Congressional  objectives:  that  CERCLA 
waste  goes  to  receiving  units  that  are  in 
compliance  and  that  this  waste  be 
disposed  of  using  permanent  remedies 
and  alternative  treatment  technologies 
to  the  maximum  extent  possible.  It  also 
has  the  advantage  of  tying  compliance 
requirements  to  those  units  that  are 
logically  related  to  the  management  of 
CERCLA  waste,  rather  than  extending  it 
to  other  parts  of  a  site  not  involved  in  or 


*  Where  the  language  of  a  statute  is  unclear  or 
ambiguous,  it  is  appropriate  to  define  the  term  in  a 
manner  that  best  effectuates  what  the  Agency 
perceives  to  be  foe  Congressional  intent  in  enacting 
the  provision.  See  Consumer  Product  Safety 
Commission  v.  GTE  Sylvania.  Inc..  447  (J.S.  102, 106 
(1080). 


related  to  die  management  of  CERCLA 
waste. 

The  foregoing  approach  to  defining 
“facility  is  not  inconsistent  with  the 
second  sentence  of  CERCLA  section 
121(d)(3),  which  provides  that  when 
CERCLA  cleanup  wastes  are  transferred 
off-site  to  land  disposal  facilities  (1)  the 
unit  to  which  the  waste  is  transferred 
must  not  be  releasing,  and  (2)  all 
releases  from  other  units  must  be 
controlled  under  a  RCRA  corrective 
action  program.  Unlike  the  first  sentence 
of  section  121(d)(3),  which  refers  to 
“facility,”  the  second  sentence  specifies 
“land  disposal  facility,”  which  the 
statute  makes  clear  is  a  reference  to  a 
RCRA  facility.  Specifically,  the  statute 
provides  in  the  second  sentence  of 
section  121(d)(3),  that  releases  from 
other  units  at  a  land  disposal  facility 
must  be  controlled  by  a  corrective 
action  program  approved  under  RCRA; 
as  a  matter  of  law,  RCRA  corrective 
action  applies  only  to  RCRA  facilities.  In 
addition,  section  121(d)(3)  (A)  and  (B) 
make  a  clear  distinction  between  a 
“unit”  and  a  “facility,”  a  distinction 
most  commonly  recognized  in  the 
context  of  RCRA. 

In  light  of  the  above,  EPA  believes 
that  it  is  appropriate  to  define  “facility" 
as  it  is  used  in  the  first  sentence  of 
section  121(d)(3)  as  the  receiving  unit(s) 
which  directly  treats,  stores  or  disposes 
of  the  CERCLA  off-site  waste.  It  is  also 
appropriate,  in  the  second  sentence  of 
section  121(d)(3),  to  define  “land 
disposal  facility”  consistent  with  RCRA. 
to  include  both  the  receiving  unit  (for 
purposes  of  implementing  the  no  release 
provision  in  section  121(d)(3)(A))  as  well 
as  other  units  (for  purposes  of  section 
121(d)(3)(B)).  EPA  believes  that  this  is 
consistent  with  the  principles  of 
statutory  construction  and  with 
legislative  intent. 

c.  Relevant  Violations.  CERCLA 
section  121(d)(3)  and  the  original  and 
revised  off-site  policies  require  that 
hazardous  substances,  pollutants,  or 
contaminants  transferred  off-site  for 
treatment,  storage,  or  dispoal  during  a 
CERCLA  response  action  be  transferred 
to  a  facility  operating  in  compliance 
with  RCRA,  TSCA,  or  other  applicable 
Federal  law  and  with  State  law. 
However,  in  evaluating  "compliance,” 
EPA  has  recognized  that  the 
comprehensive  regulations  governing 
waste  management  include 
requirements  of  differing  importance. 
For  example,  in  the  RCRA  Enforcement 
Response  Policy  (OSWER  Directive 
#9900.0,  December  21, 1984,  and 
subsequent  revisions),  the  Agency  set 
out  guidance  for  treating  violations  of 
certain  requirements  more  seriously 
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than  others  (Class  I  vs.  Class  II 
violations).  Congress  also  acknowledged 
this  distinction  in  the  legislative  history 
of  this  section:  “In  implementing  this 
provision,  the  Agency  should  give 
appropriate  consideration  to  the 
significance  of  the  violations,  including 
Class  I  violations  as  compared  with 
minor  paperwork  violations,”  H.  Rept. 

962, 99th  Cong.,  2d  sess.  at  248  (1986). 

For  these  reasons,  EPA  believes  that  the 
assessment  of  compliance  required  by 
statute  should  focus  on  whether  there 
are  violations  of  the  more  important 
provisions.  Therefore,  any 
determination  of  noncompliance  should 
be  based  on  “relevant  violations,” 
which  the  Agency  is  defining  in  this 
regulation  as  those  that  are  a  significant 
deviation  from  regulations,  compliance 
order  provisions,  or  permit  conditions, 
including  those  designed  to:  ensure  that 
hazardous  waste  is  destined  for  and 
delivered  to  authorized  facilities; 
prevent  releases  of  hazardous  waste, 
hazardous  constituents,  or  hazardous 
substances  to  the  environment:  ensure 
early  detection  of  such  releases;  or 
compel  corrective  action  for  releases. 
Class  I  violations,  as  defined  in  the 
RCRA  Enforcement  Response  Policy,  are 
the  type  of  violations  that  will  generally 
be  considered  relevant  violations. 

CERCLA  section  121(d)(3)  also 
specifically  requires  off-site  facilities  to 
be  in  compliance  with  other  applicable 
Federal  and  State  requirements.  EPA 
interprets  “applicable  State 
requirements”  consistent  with  section 
121(d)(2)  of  CERCLA  in  that  they  must 
be  legally  enforceable  and  generally 
applicable.  Relevance  of  violations  of 
other  applicable  Federal  and  State  laws 
will  be  judged  using  criteria  similar  to 
those  used  for  RCRA  Subtitle  C 
facilities,  considering  the  significance  of 
the  requirement  that  is  being  violated: 
the  extent  of  deviation  from  the 
requirement;  and  the  potential  or  actual 
threat  to  human  health  or  the 
environment.  Criminal  violations  of  any 
type  will  be  considered  relevant 
violations  at  the  time  an  indictment  is 
issued  and  may,  in  appropriate  cases,  be 
considered  relevant  before  an 
indictment  is  issued. 

d.  Minimum  Technology 
Requirements.  In  order  to  be  acceptable 
to  receive  hazardous  wastes  from  a 
CERCLA  cleanup  under  this  rule,  a 
RCRA  Subtitle  C  land  disposal  unit 
would  also  be  required  to  demonstrate 
compliance  with  the  minimum 
technology  requirements  of  RCRA 
section  3004(o),  unless  the  unit  had  been 
granted  a  waiver  under  the  section. 

Although  under  the  RCRA  program, 
only  new  RCRA  land  disposal  units  (and 


such  units  at  expanded  facilities)  must 
meet  the  more  rigorous  minimum 
technology  requirements,  EPA  believes 
that  it  is  appropriate  to  apply  them  to 
units  receiving  hazardous  wastes  from 
CERCLA  cleanups  under  the  off-site 
rule.  EPA  believes  that  such  an 
approach  furthers  the  general  purposes 
of  CERCLA  section  121(d)(1)  to  select  a 
remedial  action  that  utilizes  permanent 
solutions  to  the  maximum  extent 
practicable,  and  to  take  into  account, 
when  selecting  the  remedy,  “the  long¬ 
term  uncertainties  associated  with  land 
disposal”  and  the  potential  for  future 
remedial  action  costs  if  the  chosen 
remedy  in  question  were  to  fail.  As  the 
Conference  Report  on  SARA  stated: 

The  response  and  remedial  actions  taken 
by  EPA  under  this  program  must  be  designed 
and  carefully  monitored  to  ensure  that  the 
proposed  solutions  to  today's  problems  do 
not  create  new,  perhaps  more  serious 
problems  tomorrow.  This  is  an  especially 
important  responsibility  when  the  waste 
material  is  removed  to  a  land  disposal 
facility  that,  if  improperly  operated  in 
violation  of  RCRA  requirements,  could 
contaminate  ground  water  or  surface  water 
and  thereby  present  threats  to  human  health 
and  the  environment.  (H.  Rept.  962,  99th 
Cong.,  2d  sess.,  at  248  (1986)  (emphasis 
added).) 

2.  Release  Criteria 

a.  Definition  of  Release.  The  term 
“release”  is  defined  by  section  101(22)  of 
CERCLA  and  §  300.6  of  the  NCP.  As 
such,  a  release  is  considered  to  be  any 
spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  discharging, 
injecting,  escaping,  leaching,  dumping, 
or  disposing  into  the  environment. 

EPA  is  interpreting  the  term  “release" 
in  CERCLA  section  121(d)(3)  to  include 
“substantial  threat  of  release," 
consistent  with  the  definition  in  §  300.6 
of  the  NCP.7  The  NCP  definition  is 
especially  significant  because  that 
document  provides  the  procedures  for 
taking  response  actions  at  CERCLA 
sites,  including  the  decision  of  which 
facility  should  receive  wastes  from 
CERCLA  response  actions  (this 
proposed  rule  will  be  part  of  the  NCP). 

Moreover,  the  EPA  believes  that  it  is 
important  to  take  into  account 
information  as  to  a  substantial  threat  of 
release  as  well  as  an  actual  release  in 
making  off-site  transfer  decisions.  If  the 
Agency  has  information  indicating  that 
a  release  is  threatened  at  a  potential 
receiving  unit,  a  decision  to  authorize 
the  transfer  of  wastes  to  that  site  would 

1  The  Agency's  interpretation  of  the  term 
“release"  was  discussed  in  the  “Interpretation  of 
Section  3008(h)  of  the  Solid  Waste  Disposal  Act”  (). 
Winston  Porter.  December  16, 1985). 


be  poor  public  policy,  and  not  protective 
of  human  health  and  the  environment. 

The  Agency  has  interpreted  the 
concept  of  release  as  used  in  section 
121(d)(3)  of  CERCLA  not  to  include  de 
minimis  releases,  consistent  with  the 
legislative  history.8  De  minimis  releases 
are  those  that  do  not  adversely  affect 
public  health  or  the  environment,  such 
as  releases  to  the  air  from  temporary 
opening  and  closing  of  bungs,  releases 
between  landfill  liners  of  5  gallons/ 
acre/day  or  less,  or  stack  emissions 
from  incinerators  not  otherwise  subject 
to  Clean  Air  Act  permits.  The  Agency 
further  believes  that  Federally-permitted 
releases,  as  defined  in  CERCLA  section 
101(10),  are  generally  controlled  or 
monitored  under  another  Federal 
program  and  thus  should  not  be 
routinely  included  within  the  concept  of 
“release"  for  the  purposes  of  section 
121(d)(3).  For  example,  the  presence  of  a 
Federally-permitted  water  discharge 
point  should  not  preclude  EPA’s  ability 
to  use  a  facility  for  the  receipt  of 
CERCLA  wastes.  This  would  also  apply 
to  releases  authorized  under  Federal 
programs  delegated  to  the  State. 
However,  if  that  release  comes  to 
constitute  a  threat  to  human  health  or 
the  environment,  the  release  can  and 
should  be  considered  under  this  rule. 

Although  CERCLA  section  121(d)(3) 
(A)  and  (B)  refer  to  “hazardous  wastes" 
and  "hazardous  constituents”  only,  the 
provisions  of  the  proposed  rule  would 
apply  to  releases  of  all  CERCLA 
hazardous  substances.  The  Agency 
believes  that  this  is  appropriate  for  two 
reasons:  first,  to  allow  the  transfer  of 
CERCIA  wastes  to  units  leaking 
hazardous  substances  such  as 
radionuclides,  asbestos,  captan,  diquat. 
or  malathion  (which  are  not  regulated 
hazardous  wastes  or  hazardous 
constituents  under  RCRA)  would  be 
clearly  contrary  to  Congress’  intent  that 
CERCLA  “not  create  more  serious 
problems"  (H.  Rept.  962,  99th  Cong.,  2d 
sess.  at  248  (1986)):  second,  common 
sense  dictates  that  the  Agency  not  put 
CERCLA  wastes  into  a  known  releasing 
unit,  regardless  of  the  substances  being 
released.  Thus  EPA  believes  it  is  both 
logical  and  appropriate  to  apply  today’s 
proposed  rule  more  broadly  to  cover 
units  that  have  uncontrolled  releases  of 
any  CERCLA  hazardous  substance. 

®  The  SARA  Conference  Report  provides  as 
follows:  "The  addition  of  ‘soil’  to  the  requirements 
of  (CERCLA  section  121)(d)(3)(A)  is  intended  to 
preclude  the  transfer  or  disposal  of  hazardous 
wastes  or  constituents  thereof  into  unlined  units 
and  lined  units  with  releases  other  than  de  minimis 
releases  into  the  soil.”  H.  Rept.  962,  99th  Cong.,  2d 
sess.  at  248  (1986)  (emphasis  added). 
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EPA  believes  that  in  some  cases  it 
may  not  be  necessary  to  have  actual 
sampling  data  to  determine  whether 
there  is  a  release  or  a  substantial  threat 
of  a  release.  An  inspector  may  find  other 
evidence  that  a  release  has  occurred, 
such  as  a  broken  dike  or  feed  line  at  a 
surface  impoundment  Less  obvious 
indications  of  a  release  might  also  be 
adequate  to  make  the  determination.  For 
example,  EPA  or  a  qualifying  State  (“the 
responsible  Agency”)  could  have 
sufficient  information  on  the  contents  of 
a  land  disposal  unit  the  desqpi  and 
operating  characteristics  of  the  unit, 
and/or  the  hydrogeology  of  the  area  in 
which  the  unit  is  located  to  conclude 
that  there  has  been  a  release  to  ground 
water,  surface  water,  soils,  land  surface 
or  air. 

RCRA  interim  status  facilities  that 
trigger  groundwater  assessment 
monitoring  requirements  (40  CFR  265.93) 
and  RCRA-pennitted  facilities  that 
trigger  compliance  monitoring 
requirements  (40  CFR  264.99)  are  not 
automatically  presinned  to  have 
releases.  The  RCRA  regulations  provide 
for  verification  of  the  initial  release 
determination  through  additional 
sampling  to  ascertain  whether  the 
statistically  significant  difference  which 
triggered  the  enhanced  monitoring  was 
the  result  of  problems  such  as 
laboratory  error.  Upon  verification  of 
the  data,  the  facility  must  initiate 
assessment  or  compliance  monitoring. 
The  responsible  Agency  should  evaluate 
the  data  which  led  to  assessment  or 
compliance  monitoring  and  any  other 
relevant  information,  including  that 
gathered  from  applicable  compliance 
inspections  before  making  its 
determination  under  this  rule.  Of  course, 
if  the  responsible  Agency  has  data 
sufficient  to  make  a  determination  of  a 
release  and  unacceptability  prior  to  (or 
during)  a  facility’s  participation  in  the 
assessment  or  compliance  monitoring 
program,  the  responsible  Agency  may 
do  so  at  that  time. 

b.  Release  Criteria  for  Facilities 
Receiving  Post-SARA  Waste.  CERCLA 
section  121(d)(3)(A)  requires  that 
CERCLA  wastes  resulting  from  post- 
SARA  decision  documents  must  not  be 
transferred  to  a  unit  at  a  RCRA  Subtitle 
C  land  disposal  facility  that  is  releasing 
any  hazardous  waste  or  hazardous 
constituent  into  the  ground  water, 
surface  water,  or  soil.  The  term  “land 
disposal  facility"  means  any  RCRA 
facility  at  which  a  land  disposal  unit  is 
located,  regardless  of  whether  the  land 
disposal  unit  is  the  receiving  unit  (land 
disposal  units  include  landfills,  surface 


impoundments,  land  treatment  units, 
and  piles  as  defined  in  40  CFR  260.10).* 

Although  CERCLA  section 
121(d)(3)(A)  specifically  refers  to 
releases  to  “the  ground  water  or  surface 
water  or  soil”  only,  it  is  the  opinion  of 
EPA  that  as  a  matter  of  policy,  the 
Agency  should  also  refrain  from  sending 
CERCLA  cleanup  wastes  to  a  site  if  the 
receiving  unit  is  releasing  hazardous 
substances  into  the  air.  Such  an 
approach  is  consistent  with  the  goals  of 
the  policy  and  with  environmental 
protection. 

Today's  proposed  rule  would  also 
apply  this  restriction  to  RCRA  storage 
and  treatment  facilities  whose  units  are 
intended  to  receive  CERCLA  wastes 
resulting  from  post-SARA  decision 
documents.  Although  CERCLA  sections 
121(d)(3)  (A)  and  (B)  specifically 
mention  RCRA  “land  disposal  facilities” 
only,  the  Agency  believes  that  the 
storage  and  treatment  of  RCRA 
hazardous  wastes  pose  similar  threats 
of  releases  that  could  harm  human 
health  or  the  environment  even  though 
the  wastes  are  managed  differently.  EPA 
believes  that  it  is  appropriate  to  refrain 
from  sending  CERCLA  cleanup  wastes 
to  leaking  units  at  RCRA  treatment  or 
storage  facilities,  consistent  with  the 
requirement  in  CERCLA  section 
121(b)(1)  to  “select  a  remedial  action 
that  is  protective  of  human  health  and 
the  environment,”  and  with  the  general 
environmental  protection  standard  for 
response  actions  in  CERCLA  section 
104(a)(1).  Therefore,  under  the  proposed 
rule,  the  Agency  would  not  transfer 
CERCLA  wastes  to  any  RCRA  Subtitle  C 
treatment  or  storage  facility,  or  to  any 
facility  that  has  a  RCRA  permit-by-rule 
under  40  CFR  270.60  (a),  (b)  or  (c),  if 
there  are  releases  from  the  receiving 
unit  (or,  as  discussed  below,  if  there  are 
environmentally  significant  releases 
from  non-receiving  units  that  are  not 
controlled  by  corrective  action). 

CERCLA  section  121(d)(3)(B)  also 
specifically  restricts  the  use  of  land 
disposal  facilities  that  have  releases  at 
units  other  than  those  actually  receiving 
CERCLA  wastes.  These  "other  units” 
are  defined  as  all  permitted  or  interim 
status  units  and  other  solid  waste 
management  units  at  a  facility.  Releases 
from  other  units  at  a  land  disposal 
facility  must  be  addressed  by  a 
corrective  action  program  approved  by 
EPA  or  a  State  authorized  for  HSWA 
corrective  action  in  an  enforceable 
agreement  under  the  applicable  statute, 
in  order  for  the  facility  to  be  considered 


*  See,  e.g„  the  RCRA  Codification  Rule.  50  FR 
2670  (July  15, 1985);  the  RCRA  Land  Disposal 
Regulations,  47  FR  32274  (July  26, 1982);  and  49  FR 
5854  (February  15, 1984). 


acceptable.  This  applies  equally  to 
Underground  Injection  Control  (“UIC”) 
wells  where  surface  units  are  land 
disposal  units  with  RCRA  status  [see  52 
FR  45791,  Dec.  1, 1987)  as  well  as  to 
publicly  owned  treatment  works 
(POTWs)  with  land  disposal  units. 

The  requirement  for  a  corrective 
action  program  is  in  lieu  of  a  “no 
release”  requirement  and  is  specifically 
provided  for  in  CERCLA  section 
121(d)(3)(B)  for  other  units  at  land 
disposal  facilities.  This  provision 
recognizes  that  the  corrective  action 
process  can  be  very  lengthy.  Requiring 
the  corrective  action  process  to  be 
completed  at  other  units  could  render 
the  facility  unacceptable  for  many 
years,  potentially  precluding  an 
otherwise  acceptable  facility  from 
receiving  CERCLA  waste. 

For  reasons  discussed  above,  EPA  is 
also  proposing  to  set  out  requirements  to 
control  releases  from  non-receiving 
units  at  non-land  disposal  facilities  that 
receive  CERCLA  cleanup  wastes, 
including  RCRA  treatment,  storage  and 
permit-by-rule  facilities.  Under  the 
proposed  rule,  the  standard  of 
“environmental  significance” — 
developed  under  the  May  1985  Off-site 
Policy — would  be  applied.  Releases 
from  non-receiving  units  at  these 
facilities  must  be  determined  not  to  be 
environmentally  significant,  or  must  be 
addressed  by  a  corrective  action 
program  in  an  enforceable  agreement 
under  the  applicable  statute,  in  order  for 
the  facility  to  be  acceptable.  EPA  is 
applying  the  standard  of  environmental 
significance  to  these  units  in  lieu  of  the 
more  restrictive  “any  release”  standard 
imposed  on  other  units  at  Subtitle  C 
land  disposal  facilities,  because  the 
Agency  believes  this  standard  is 
adequate  to  protect  human  health  and 
the  environment,  and  to  meet  the 
objectives  of  this  rule. 

Facilities  other  than  RCRA  Subtitle  C 
facilities  are  not  addressed  in  CERCLA 
section  121(d)(3)  (A)  or  (B),  and  thus  no 
release  criteria  are  statutorily  required. 
However,  EPA  believes  that  it  is 
appropriate  not  to  use  such  facilities  for 
the  receipt  of  wastes  from  CERCLA- 
authorized  or  -funded  response  actions 
if  the  Agency  receives  information,  or 
discovers  during  the  course  of  a 
compliance  inspection,  that  there  are 
environmentally  significant  releases  of 
hazardous  substances  anywhere  on  the 
site.  Of  course,  if  such  releases  are 
addressed  by  a  corrective  action 
program,  then  the  facility  may  be 
deemed  acceptable. 

POTWs  that  do  not  accept  RCRA 
hazardous  wastes  (i.e.,  POTWs  that  do 
not  have  a  RCRA  permit-by-rule)  are  not 
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considered  to  be  RCRA  Subtitle  C 
facilities.  CERCLA  wastes  (other  than 
RCRA  hazardous  wastes)  that  are 
transferred  to  a  POTW  must  meet  the 
appropriate  pre- treatment  standards.10 
CERCLA  wastes  that  are  RCRA 
hazardous  wastes  may  only  be 
transferred  to  a  POTW  that  has  a  RCRA 
permit-by-rule. 

c.  Release  Criteria  for  Facilities 
Receiving  Pre-SARA  Waste.  The  May 
1985  policy,  from  which  the 
acceptability  criteria  for  facilities 
receiving  CERCLA  wastes  resulting  from 
pre-SARA  decision  documents  are 
derived,  does  not  refer  specifically  to 
releases.  Rather,  it  directs  that  CERCLA 
waste  not  be  sent  to  a  facility  if  there 
are  environmental  conditions  at  the 
facility  (other  than  relevant  violations) 
that  pose  a  significant  threat  to  public 
health,  welfare  or  the  environment  or 
affect  the  satisfactory  operation  of  the 
facility  (“relevant  conditions"). 

Examples  of  environmental  conditions 
that  may  be  considered  relevant 
conditions  include:  environmentally 
significant  releases  of  hazardous 
wastes,  hazardous  constituents  or 
hazardous  substances  to  ground  water, 
surface  water,  soil,  ground  surface  or 
air;  a  high  degree  of  hazard  posed  by  the 
location  of  the  facility;  the  facility’s 
ability  to  manage  safely  the  volume 
and/or  toxicity  of  the  waste. 

The  responsible  Agency  will  evaluate 
releases  and  other  environmental 
conditions  at  the  facility  to  determine 
whether  they  constitute  relevant 
conditions  under  this  rule.  Where  such 
relevant  conditions  exist,  a  corrective 
action  plan  under  the  applicable  statute 
is  required  before  the  facility  may  be 
considered  acceptable  to  receive 
CERCLA  cleanup  wastes. 

B.  Basis  for  Determining  Acceptability 

To  determine  the  acceptability  of  a 
facility  to  receive  an  off-site  transfer  of 
CERCLA  waste,  the  responsible  Agency 
will  follow  certain  procedures  to 
examine  the  facility’s  status  with 
respect  to  both  compliance  and  releases. 
States  not  qualifying  to  make  the  off-site 
determination  may  submit  findings  to 
EPA  concerning  a  facility’s  compliance 
status. 

1.  Compliance  Determination 

To  determine  compliance  status,  the 
responsible  Agency  will  direct  the 
inspection  of  a  facility  no  more  than  six 
months  prior  to  its  receiving  CERCLA 

10  Criteria  for  evaluating  whether  or  not  to  send 
CERCLA  cleanup  wastes  to  a  POTW  have  been 
discussed  in  an  EPA  memorandum  dated  April  IS, 
1986,  entitled.  “Discharge  of  Wastewater  from 
CERCLA  Sites  into  POTWs." 


waste.  This  applies  to  facilities 
accepting  CERCLA  wastes  resulting 
from  either  pre-  or  post-SARA  decision 
documents. 

2.  Release  Determination 

Under  the  May  1985  off-site  policy,  the 
decisionmaker  had  the  discretion  to  use 
a  facility  that  had  releases,  unless  the 
releases  constituted  environmental 
conditions  that  affected  the  satisfactory 
operation  of  the  facility.  This  provision 
still  applies  to  wastes  from  pre-SARA 
decisions,  and  the  responsible  Agency 
should  use  the  compliance  inspection 
noted  above  as  the  means  of  identifying 
any  relevant  conditions. 

For  post-SARA  decisions,  SARA  now 
requires  that  “all  releases  from  other 
units  at  a  land  disposal  facility”  be 
controlled  under  a  corrective  action 
program.  This  rule  would  similarly 
require  that  all  “environmentally 
significant"  releases  at  non-receiving 
units  at  RCRA  Subtitle  C  facilities  that 
are  not  land  disposal  facilities  be 
controlled.  To  best  effect  these 
requirements,  EPA  believes  it  is 
important  to  assess  whether  any  units  at 
a  site  have  releases,  if  that  information 
is  not  already  known,  before 
transferring  wastes  to  that  site. 

For  all  RCRA  Subtitle  C  facilities,  the 
responsible  Agency  should  perform  a 
RCRA  Facility  Assessment  (RFA)  or 
other  facility-wide  investigation  (e.g.,  a 
CERCLA  Preliminary  Assessment/ Site 
Investigation  (PA/SI))  at  the  site  to 
determine  if  a  release  has  occurred  or  if 
there  is  a  substantial  threat  of  a  release. 
If  a  release  has  been  identified  outside 
of  the  scope  of  an  RFA  or  equivalent 
investigation,  completion  of  such  an 
investigation  is  not  necessary  prior  to 
initiating  a  corrective  action  program.  In 
such  situations,  the  corrective  action 
program  should  be  designed  to  include  a 
facility-wide  investigation.  All  RCRA 
land  disposal  facilities  must  also  have 
received  a  comprehensive  ground-water 
monitoring  evaluation  (CME)  or  an 
operation  and  maintenance  (O&M) 
inspection  within  the  year  prior  to 
receipt  of  waste. 

For  non-Subtitle  C  facilities,  the 
compliance  inspection  should  also  serve 
to  identify  any  environmentally 
significant  releases. 

VI.  Notification  of  Acceptability 

A.  Background 

It  is  EPA's  opinion  that  the  decision  to 
send  wastes  from  a  CERCLA  response 
action  to  a  particular  off-site  facility,  or 
to  send  them  off-site  at  all,  is  a 
legitimate  business  decision  within  the 
Agency’s  discretion.  EPA  recognizes 
that  a  valid  RCRA  Subtitle  C  permit 


creates  the  opportunity  for  a  commercial 
facility  to  receive  those  wastes  specified 
in  the  permit.  However,  the  permit  does 
not  guarantee  the  use  of  the  facility  by 
the  Government  any  more  than  it 
guarantees  use  of  the  facility  by  a 
private  waste  generator.  EPA  must 
remain  free  to  decide  whether  and 
where  to  send  wastes  from  CERCLA- 
funded  or  -authorized  cleanups  in  order 
to  protect  its  own  interests  (e.g.,  limiting 
the  Government’s  potential  liability  for 
harm  arising  from  the  operation  of  the 
receiving  facility  and  not  contributing  to 
existing  environmental  problems). 

EPA  recognizes  that  there  will  be 
instances  where  a  facility  will  be 
deemed  unacceptable  to  receive 
CERCLA  wastes  based  on  conditions 
that  may  not  constitute  a  violation  of 
RCRA  (e.g.,  observed  releases  of 
hazardous  substances).  However,  SARA 
specifically  called  upon  the  Agency  to 
exercise  a  high  level  of  care  and  not  to 
use  facilities  experiencing  uncontrolled 
releases,  even  if  remediation  of  that 
release  is  not  immediately  required 
under  RCRA  regulations.  The  language 
of  CERCLA  section  121(d)(3)  (A)  and  (B) 
provides  a  conservative  standard:  if 
EPA  determines  that  there  are  releases 
at  a  RCRA  land  disposal  facility  that 
have  not  been  addressed  by  a  corrective 
action  program,  then  EPA  may  not  send 
wastes  there. 

Some  companies  have  already 
expressed  concern  that  decisions  by 
EPA  not  to  use  a  facility  may  have  a 
secondary  effect  on  public  confidence 
with  regard  to  that  facility;  however, 

EPA  believes  that  any  such  secondary 
effects  will  be  minor.  Any  stigma 
resulting  from  the  Agency  deciding  not 
to  use  a  facility  to  receive  CERCLA 
wastes  due  to  a  compliance  problem 
would  arise  even  without  that  decision, 
due  to  the  Notice  of  Violation  and  the 
enforcement  action  that  would  follow 
under  RCRA  (or  other  applicable 
statutes).  An  EPA  decision  not  to  use  a 
facility  is  simply  a  response  to,  and 
recognition  of,  the  finding  of  a  violation. 
In  the  context  of  uncontrolled  releases 
that  technically  are  not  RCRA 
violations,  a  decision  not  to  use  a 
facility  indicates  that  EPA  believes  that 
there  is  a  release  or  a  significant  threat 
of  release  at  the  facility  warranting 
investigation,  and  based  on  the 
conservative  standard  set  by  Congress 
in  CERCLA  section  121(d)(3)  (A)  and  (B), 
EPA  is  exercising  its  discretion  not  to 
use  such  facilities  until  the  releases  are 
addressed.  When  evaluated  in  context, 
then,  the  EPA  decision  is  simply  a 
conservative  business  decision  not  to 
use  a  facility  with  known  or  potential 
problems.  It  is  also  reasonable  to 
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assume  that  Congress,  by  requiring  EPA 
to  make  such  conservative  decisions, 
understood  that  facilities — including 
those  that  are  in  compliance  with  RCRA 
but  have  some  uncontrolled  releases — 
would  be  identified  by  EPA  as 
unacceptable  to  receive  CERCLA 
cleanup  wastes. 

B.  Notice  and  Review  Procedures 

The  only  statutory  requirement  for 
notice  and  review  associated  with  EPA’s 
off-site  transfer  decisions  appears  in 
CERCLA  section  121(d)(3):  “The 
President  shall  notify  the  owner  or 
operator  of  such  a  facility  of 
determinations  under  this  paragraph.” 
However,  EPA  has  established 
additional  procedural  protections  for 
affected  facilities  that  are  intended  to 
ensure  that  off-site  policy 
determinations  are  made  in  a  careful 
and  consistent  manner,  based  on 
knowledge  of  available  facts.  This  is 
consistent  with  the  approach 
recommended  in  the  Conference  Report 
on  SARA,  which  provides  the  following: 

The  President  must  notify  owners  or 
operators  of  facilities  of  any  determination 
under  this  paragraph  *  *  * 

The  Managers  further  expect  that  the 
owner  or  operator  of  a  facility  will  be 
provided  with  an  opportunity  to  meet 
informally  prior  to  a  final  determination  of 
eligibility  except  with  regard  to  emergency 
removal  actions.  The  Administrator  is 
expected  to  establish  post-determination 
procedures  for  resolving  disputes  related  to 
determinations  made  under  subparagraphs 
(A)  and  (B)  *  *  *.  Until  the  conclusion  of 
such  rulemaking,  the  Administrator  shall 
implement  these  provisions  on  the  basis  of 
the  statutory  terms.  (H.  Rept.  962, 99th  Cong., 
2d  sees,  at  248  (1986).) 

In  keeping  with  Congressional  intent, 
upon  determination  that  a  relevant 
violation  and/or  release  has  occurred, 
the  responsible  Agency  will  notify  the 
facility  owner/operator  in  writing  of  the 
determination  and  of  the  effect  of  the 
determination  under  this  rule. 

In  addition,  the  November  1987 
revised  off-site  policy  provides  a  60-day 
review  period  during  which  the  owner/ 
operators  of  receiving  facilities  can  meet 
with  responsible  EPA  Regional  Office 
officials  (or,  if  appropriate,  State 
officials)  to  discuss  alleged  violations  or 
releases  while  retaining  their 
acceptability  under  the  Off-site  Policy.  If 
after  receiving  facts  and  comments,  the 
responsible  Agency  still  considers  the 
facility  to  be  unacceptable  to  receive 
CERCLA  wastes,  the  facility  has  the 
opportunity  to  request  that  the  EPA 
Regional  Administrator  (RA)  (or 
appropriate  State  official)  review  the 
unacceptability  determination.  Under 
the  November  1987  policy,  the  RA  or 
appropriate  State  official  may  use 


discretion  in  deciding  whether  to  review 
the  determination. 

Today’s  proposed  rule  largely  adopts 
these  procedures  but  modifies  them  by 
making  review  by  the  RA  (or 
appropriate  State  official)  available  to 
all  requesting  parties.  EPA  is  proposing 
this  change  in  the  interest  of  assuring 
accuracy  and  consistency  of  decisions. 
Giving  facilities  the  opportunity  to 
elevate  disagreements  to  the  highest 
official  in  the  EPA  Region  (or  authorized 
State  Agency)  provides  access  to  a 
second  objective  decisionmaker,  who 
brings  a  fresh  perspective  to  the  facts 
presented  at  the  informal  conference. 

The  specific  review  activities 
provided  under  the  proposed  rule  are  as 
follows.  The  notice  of  unacceptability 
should  be  issued  as  soon  as  possible 
after  the  findings  of  a  relevant  violation 
or  release,  and  should  clearly  state 
whether  it  applies  to  pre-SARA  wastes, 
post-SARA  wastes,  or  both.  It  should 
also  clearly  state  the  units  or  units  to 
which  the  notice  applies.  Within  10 
calendar  days  from  the  time  the 
responsible  Agency  issues  a  notice,  the 
owner/ operator  has  the  opportunity  to 
request  an  informal  conference  with  the 
responsible  Agency  to  discuss  the  basis 
of  the  underlying  violation  or  release 
determination,  and  its  relevance  to  the 
facility’s  acceptability  to  receive  wastes 
from  CERCLA-authorized  or  -funded 
response  actions.  Any  such  meeting 
should  be  scheduled  to  occur  within  30 
calendar  days  of  issuance  of  the  notice. 
The  owner/operator  also  has  the  option 
of  submitting  written  comments  within 
30  calendar  days  from  the  date  of  the 
notice,  in  lieu  of  requesting  an  informal 
conference.  After  the  informal 
conference  or  the  submittal  of  written 
comments,  the  responsible  Agency  will 
inform  the  owner/ operator  in  writing 
whether  the  information  provided  is 
sufficient  to  support  a  determination  of 
acceptability.  If  not,  transfer  of  CERCLA 
waste  to  the  facility  will  cease  on  the 
60th  calendar  day  after  issuance  of  the 
original  notice. 

The  owner/ operator  may  also  request, 
within  10  calendar  days  of  hearing  from 
the  responsible  Agency  after  the 
informal  conference  or  submittal  of 
written  comments,  that  the  RA  or 
appropriate  State  official  review  the 
determination,  if  possible,  within  the  60- 
calendar-day  period  from  the  issuance 
of  the  notice  of  unacceptability.  The  RA 
or  State  official  may  conduct  such  a 
review  based  upon  the  record  compiled 
to  date  or  by  means  of  a  conference. 
Such  a  review  does  not  automatically 
stay  the  determination  but  the 
responsible  Agency  may  use  its 
discretion  to  extend  the  60-day  period  if 
it  needs  more  time  to  review  information 


presented.  The  Agency  believes  this 
discretionary  authority  may  be 
necessary  in  situations  where  additional 
time  is  needed  to  confirm  an 
unacceptability  determination,  such  as 
waiting  for  laboratory  results,  or  to 
review  complex  information  presented 
during  the  conference  or  in  written 
comments. 

EPA  believes  that  the  time  period 
provided  for  review  and  opportunity  to 
rebut  the  Government’s  findings  satisfy 
the  three  majors  underlying  the 
Agency’s  provision  of  the  60-day  review 
period:  Congressional  intent,  due 
process  concerns,  and  considerations  for 
the  efficient  management  of  CERCLA 
cleanup  wastes. 

First,  the  60-day  period  with  recourse 
to  two  separate  levels  of  decisionmakers 
fully  protects  the  rights  of  affected 
facilities’  owner/operators  to  due 
process.  It  also  responds  to  the  intent  in 
the  legislative  history  for  a  significant 
review  period.  Although  alternatives 
have  been  considered,  the  Agency 
believes  that  a  longer  or  more 
complicated  dispute  resolution  process 
could  result  in  situations  where  wastes 
could  continue  to  be  sent  to  facilities 
with  unaddressed  violations  or  releases 
during  periods  up  to  or  exceeding 
several  months,  clearly  in  opposition  to 
Congressional  intent  and  contrary  to  the 
need  for  relatively  quick  decisions  as  to 
what  off-site  locations  to  use  for 
CERCLA  waste  disposal. 

Further,  the  60-day  period  was  also 
selected  based  on  the  need  for  the 
efficient  management  of  CERCLA 
cleanup  wastes.  EPA  is  concerned  that  if 
all  off-site  unacceptability 
determinations  were  immediately 
effective,  then  many  CERCLA  cleanups 
would  be  disrupted,  with  truckloads  of 
wastes  prevented  from  reaching  the 
designated  management  point,  and 
forced  to  return  to  the  original  CERCLA 
site.  The  establishment  of  a  60-day 
period  before  the  determination  takes 
effect  provides  the  Agency  with 
adequate  time  to  identify  alternate 
management  options  and  to  accomplish 
the  closure  of  the  original  contract 
without  unreasonable  increases  in  costs. 

However,  there  may  be  situations 
where  the  responsible  Agency  decides 
that  a  facility’s  unacceptability  is 
immediately  effective.  This  could  occur 
in  situations  such  as,  but  not  limited  to, 
emergencies  at  the  facility  (e.g.,  fires  or 
explosions),  egregious  violations  (e.g., 
criminal  violations),  or  other  situations 
that  render  the  facility  incapable  of 
safely  handling  CERCLA  waste. 
Egregious  violations  include  criminal 
violations  where  a  criminal  indictment 
has  been  issued;  repeated  violations  of 
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statutory  or  regulatory  requirements 
indicating  that  a  facility  is  unable  to 
safely  manage  wastes;  refusal  to  comply 
with  outstanding  orders  or  decrees 
calling  for  compliance  or  corrective 
actions;  and  violations  that  result  in  an 
immediate  threat  to  human  health  or  the 
environment.  A  Class  I  violation  of 
RCRA  in  and  of  itself  generally  will  not 
trigger  immediate  unacceptability  unless 
it  meets  one  of  the  above  criteria  or 
otherwise  renders  the  unit  incapable  of 
safely  handling  wastes. 

In  case  of  either  an  extension  or 
immediate  unacceptability,  the  facility 
should  be  notified  as  quickly  as 
possible. 

Implementation  of  this  notice 
provision  does  not  replace  existing 
enforcement  mechanisms  under  RCRA 
or  CERCLA  nor  does  it  relieve  the 
Regions  or  States  of  the  duty  to  take 
appropriate  enforcement  action  under 
RCRA  or  CERCLA.  This  notice  provision 
shall  be  applied  only  in  concert  with 
section  300.440  of  the  NCP.  It  does  not 
create  additional  rights  to  notice  or 
review  of  violations  in  other  contexts. 

C.  Administrative  and  Judicial  Appeals 

EPA  has  also  been  considering  the 
issue  of  how  the  offsite  policy  should  be 
applied  in  situations  where  a  facility  has 
been  determined  to  be  acceptable  to 
receive  off-site  wastes  based  on  its 
implementation  of  corrective  action  to 
control  releases  at  a  facility,  but  that 
action  is  interrupted  by  a  lengthy 
administrative  or  judicial  challenge 
concerning  the  underlying  corrective 
action  or  the  need  to  perform  additional 
corrective  action.  EPA  is  concerned  that 
a  decision  to  stay  the  off-site  rule  during 
such  administrative  appeals  (or  court 
challenges)  would  act  as  an  incentive  to 
parties  to  file  dilatory  appeals  and, 
equally  troubling,  would  result  in 
situations  where  EPA  continued  to  send 
CERCLA  wastes  to  facilities  with 
releases  but  no  ongoing  corrective 
action  program.  Therefore,  under  the 
proposed  rule,  if  the  filing  of  an 
administrative  or  judicial  challenge  to  a 
corrective  action  requirement  interrupts 
a  program  to  control  releases  at  a 
facility,  it  may  be  appropriate  to  issue 
an  off-site  unacceptability 
determination. 

Some  parties  have  argued  that  at  least 
in  the  administrative  context,  as  long  as 
a  RCRA  facility  is  subject  to  a  permit 
that  provides  for  some  corrective  action, 
any  releases  at  the  facility  should  be 
considered  to  be  under  a  corrective 
action  "program”  and  thus  “controlled,” 
even  during  those  times  when  the 
facility  is  appealing  modifications  to  the 
permit  that  would  initiate  or  require 
subsequent  phases  of  corrective  action 


(see  40  CFR  270.41  and  124.5). 11  EPA 
disagrees  with  this  expansive  reading. 
First,  as  a  purely  factual  matter,  releases 
are  not  being  “controlled"  during  the 
period  of  time  required  to  resolve  the 
appeal  of  such  a  permit  modification, 
and  the  procedures  inherent  in  such  an 
appeal — including  public  comment, 
hearing,  and  an  appeal  to  EPA’s  Chief 
Judicial  Officer — lead  to  typical  delays 
of  2-3  years.  To  broaden  die 
interpretation  of  a  corrective  action 
program  and  of  off-site  acceptability  to 
include  long  periods  during  which  no 
corrective  action  is  taking  place  would 
run  counter  to  Congress’  intent  that  EPA 
not  send  CERCLA  wastes  to  facilities 
with  uncontrolled  releases,  and  would 
cause  serious  delays  in  corrective  action 
at  the  site.  It  is  important  to  note  as  well 
that  the  delays  and  procedures  inherent 
in  the  permit  modification  process  were 
established  to  protect  the  rights  of 
permittees  and  citizens  to  challenge 
changes  in  the  permit;  they  are  wholly 
apart  from  the  off-site  policy 
determination.  The  business  decision  of 
where  to  send  wastes  under  the  off-site 
policy  would  turn  not  on  whether  the 
proposed  permit  modification  is  a  proper 
one — as  would  be  the  debate  in  the 
RCRA  permitting  context — but  on 
whether  there  is  a  corrective  action 
program  ongoing  at  the  facility 
satisfying  CERCLA  section  121(d)(3)  (A) 
and  (B),  such  that  EPA  has  confidence  in 
sending  CERCLA  wastes  to  the  facility 
under  the  strict  and  conservative 
standard  Congress  has  established.  This 
test  would  not  be  met  during  the  period 
a  permittee  is  challenging  the  need  to 
take  corrective  action. 

EPA  acknowledges,  however,  that  the 
application  of  the  off-site  policy  while 
an  appeal  of  a  permit  modification  is 
pending  may  appear  to  place  a  burden 
on  the  permittee  in  certain  cases.  For 
example,  the  selection  of  a  remedy 
under  the  RCRA  permitting  process  is 
customarily  accomplished  by  a  permit 
modification  under  40  CFR  270.41.  Even 
if  the  facility  agrees  to  implement  the 
remedy  proposed  by  EPA  and  not  to 
appeal  the  permit  modification  that 
incorporates  the  selected  remedy,  a 
citizens’  group  may  appeal  that  permit 
modification  (e.g.,  on  the  grounds  that 

1 1  Note  that  this  issue  arises  in  the  context  of  an 
appeal  of  a  permit  modification,  and  not  in  the 
context  of  an  appeal  of  the  initial  issuance  of  an 
operating  permit  under  RCRA.  In  the  latter  case,  the 
appeal  would  stay  the  effectiveness  of  the  entire 
permit,  meaning  that  no  permit  would  be  in  effect 
(40  CFR  124.16);  thus,  no  argument  could  be  made 
that  releases  at  die  facility  are  being  controlled 
under  the  “corrective  action  program”  of  the  permit 
and  that  the  facility  is  therefore  acceptable  under 
the  off-site  rule.  An  appeal  of  a  permit  modification 
would  not  stay  the  effectiveness  of  the  underlying 
permit  and  its  corrective  action  requirements,  if  any. 


the  remedy  is  not  stringent  enough).  In 
such  a  case,  the  facility  is  willing  to  take 
corrective  action,  but  the  program  has 
been  halted  by  actions  outside  of  the 
facility’s  control. 

In  an  effort  to  balance  EPA’s  need  for 
an  effective  and  independent  off-site 
policy  with  the  legitimate  concerns  of 
parties  to  pursue,  or  not  be  adversely 
affected  by  the  pursuit  of,  legitimate 
appeals  of  the  Agency’s  corrective 
action  decisions,  EPA  is  proposing  a 
procedure  for  interim  periods  when  such 
administrative  (or  judicial)  challenges 
are  pending.  Under  this  procedure,  a 
facility  could  remain  acceptable  to 
receive  CERCLA  wastes  from  EPA 
cleanups  if:  (1)  It  satisfies  EPA  that 
adequate  corrective  action  will  continue 
at  the  facility  (e.g.,  through  interim 
corrective  action  measures,  ground- 
water  monitoring,  and/or  site 
stabilization  steps),  or  (2)  it 
demonstrates  to  EPA  the  absence  of  a 
need  to  take  corrective  action  measures 
over  the  short-term,  interim  period  of  the 
appeal  (e.g.,  in  light  of  site  conditions 
and  the  more  permanent  corrective 
action  scheduled  to  take  place  upon  the 
resolution  of  the  appeal).  Such  issues 
would  be  considered  during  the  60-day 
review  period  in  the  context  of  the 
informal  conference  and  the  RA’s  (or 
appropriate  State  official's)  review.  In 
this  way,  facilities  appealing  their 
permit  modifications  would  have  the 
choice  of  taking  some  corrective  action 
during  the  appeal  period  (or  showing 
that  none  is  needed  immediately)  and 
thus  remaining  acceptable  to  receive 
CERCLA  wastes  from  EPA  cleanups,  or 
of  not  taking  any  interim  measures  and 
potentially  triggering  CERCLA  section 
121(d)(3)  (A)  and  (B)  unacceptability. 
This  procedure  also  allows  EPA  to 
protect  its  interests  by  retaining  its 
ability  to  decide  not  to  send  its  wastes 
to  sites  where  uncontrolled  releases  of 
hazardous  wastes  were  occurring, 
thereby  protecting  its  interests  and 
respecting  the  mandates  established  by 
Congress. 

EPA  is  proposing  to  follow  these 
procedures  in  the  event  of  a  judicial 
challenge  to  corrective  action  as  well  as 
an  administrative  one;  however,  the 
Agency  believes  that  the  prudential 
considerations  that  led  the  Agency  to 
suggest  this  review  process  during 
permit  modification  appeals  are  less 
compelling  for  judicial  challenges. 

Off-site  policy  implications  may  also 
arise  when  dispute  resolution 
procedures  are  invoked  in  a  permit, 
order  or  decree,  interrupting  corrective 
action  activities.  EPA  believes  that  these 
procedures,  which  are  generally 
provided  to  resolve  minor 
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disagreements,  present  a  smaller  risk  of 
causing  delays  in  corrective  action.  Very 
often,  such  procedures  run  their  course 
within  the  60-day  review  period 
provided  for  under  the  proposed  off-site 
rule.  Thus,  EPA  believes  that  it  is 
unnecessary  to  routinely  trigger  the  off¬ 
site  acceptability  procedures  in  such 
cases;  however,  the  Agency  reserves  the 
right  to  do  so  where  the  dispute 
resolution  procedures  threaten  to 
significantly  delay  corrective  action 
beyond  the  60-day  period. 

VII.  Re-evaluating  Unacceptability 

If  a  facility  deemed  unacceptable 
prevails  on  the  merits  in  ail 
administrative  or  judicial  challenge  to 
the  finding  of  noncompliance  or 
uncontrolled  releases  upon  which  the 
unacceptability  determination  was 
based,  then  the  facility  will  be  deemed 
to  be  acceptable  under  the  proposed 
rule.  EPA  has  limited  this  ground  for 
returning  to  acceptability  to  prevailing 
“on  the  merits”  in  a  challenge  to  Agency 
action.  EPA  believes  that  a  judgment  or 
decision  based  on  procedural  or 
technical  grounds  that  does  not 
contradict  the  finding  of  noncompliance 
or  uncontrolled  releases  should  not 
allow  a  facility  to  return  to 
acceptability;  to  do  otherwise  would  be 
inconsistent  with  the  plain  meaning  of 
CERCLA  section  121(d)(3)  and  the 
purposes  of  the  off-site  policy  and 
proposed  rule. 

A.  Compliance  Criteria 

Facilities  with  relevant  violations  may 
regain  acceptability  to  receive  pre-  or 
post-SARA  wastes  by  returning  to 
physical  compliance  for  violations  cited 
in  the  notice.  A  facility  that  is 
determined  to  be  unacceptable  to 
receive  CERCLA  wastes  under  the  off¬ 
site  policy  based  on  a  “relevant 
violation”  may  not  regain  acceptability 
until  it  has  returned  to  physical 
compliance. 

In  most  cases,  the  facility  can  return 
to  its  previolation  compliance  condition 
by  taking  certain  remedial  actions,  and 
the  inquiry  is  relatively  straightforward. 
For  instance,  in  cases  where  the 
violation  concerns  the  placement  in  a 
landfill  cell  of  incompatible  wastes  that 
are  deemed  to  pose  an  environmental 
hazard,  the  Agency  will  generally 
require  the  removal  of  the  incompatible 
wastes  from  the  cell  in  order  to  return  to 
physical  compliance. 

Occasionally,  however,  there  may  be 
situations  where  it  is  not  possible  to 
physically  “un-do”  the  results  of  a 
violation.  For  example,  a  facility  that 
takes  waste  for  which  it  is  not  permitted 
and  treats  it  in  a  surface  impoundment, 
incinerates  it,  or  disposes  of  it  in  a 


landfill  in  such  a  way  that  its  removal 
would  cause  greater  danger  than  leaving 
it  in  place,  will  not  be  able  to  retrieve 
the  waste.  EPA  believes  that  in  such 
cases,  it  is  appropriate  to  consider  the 
units  to  have  regained  physical 
compliance  and  hence  be  acceptable 
under  the  off-site  rule  if  the  following 
conditions  are  met: 

— The  violation  does  not  render  the  unit 
unsafe  or  incapable  of  properly 
managing  waste, 

— The  violation  does  not  pose  a  threat  to 
human  health  or  the  environment,  and 
— The  facility  has  completed  all  actions 
that  the  responsible  Agency 
determines  are  necessary  to  rectify 
the  violation  and  prevent  it  from 
recurring. 

In  most  cases  this  will  mean  that:  (1) 
All  legal  proceedings,  punitive  actions 
and  other  obligations  related  to  that 
violation  are  resolved,  and  (2)  the 
facility  has  implemented  a  system 
approved  by  the  responsible  Agency 
that  will  assure  the  violation  does  not 
recur. 

EPA  did  consider  the  alternate 
approach  of  declaring  that  unpermitted 
wastes  in  a  unit  should  be  said  to 
forever  “taint”  the  cell  (preventing  a 
future  finding  of  “physical”  compliance 
for  purposes  of  the  off-site  rule)  if  those 
wastes  cannot  be  physically  removed. 
Although  this  approach  may  have  merit 
in  situations  where  the  unpermitted 
wastes  pose  a  threat  to  health  or  the 
environment,  the  Agency  believes  that  it 
would  be  contrary  to  the  interests  of 
effective  operation  of  the  off-site  policy 
and  effective  operation  of  the  CERCLA 
program,  to  prohibit  any  future  use  of 
such  units  by  EPA  in  cases  where  no 
environmental  or  health  threat  has 
occurred. 

The  logic  behind  this  interpretation  is 
clear  by  example.  In  an  incinerator  were 
to  accept  and  bum  wastes  not 
authorized  by  its  permit,  it  will  be 
deemed  to  be  in  violation.  However,  it 
may  be  infeasible  to  correct  the 
consequences  of  that  error,  and  indeed, 
there  may  be  no  environmental  or  health 
basis  for  attempting  to  expunge  all 
physical  traces  of  the  violation.  The 
appropriate  remedy  may  be  to  issue  a 
penalty  and  to  require  new  procedures 
for  reviewing  waste  types.  However,  it 
would  not  make  good  sense  to  state  that 
the  incinerator  is  forever  unacceptable 
to  receive  CERCLA  wastes,  even  after  it 
has  instituted  proper  management 
procedures  and  shown  the  Agency  that 
it  can  safely  handle  wastes. 

The  fundamental  purposes  of  the  off¬ 
site  rule  are  to  ensure  that  the  Agency 
uses  environmentally  sound  facilities, 
and  does  not  contribute  to  problem  sites 


(thereby  subjecting  EPA  to  increased 
potential  liability).  Neither  of  these 
purposes  would  be  frustrated  by  a 
policy  that  allowed  wastes  to  be  sent  to 
a  facility  that  EPA  has  determined  to 
have  returned  to  sound  operation,  and 
that  is  found  to  be  equipped  to  handle 
additional  wastes  safely  and  properly.  A 
contrary  approach  would  make  many 
environmentally  sound  waste  disposal 
facilities  unavailable  to  the  Agency, 
thereby  limiting  the  Agency’s  options  for 
proper  waste  disposal. 

The  responsible  Agency  must  verify 
the  return  to  compliance  through  either 
a  regularly  scheduled  inspection  or,  at 
its  discretion,  a  special  inspection,  prior 
to  determining  acceptability.  Facilities 
regaining  acceptability  should  be 
notified  in  writing. 

B.  Release  Criteria  for  Facilities 
Receiving  Post-SARA  Wastes 

1.  RCRA  Subtitle  C  Facilities — Releases 
at  Receiving  Units 

RCRA  Subtitle  C  facilities  receiving 
wastes  resulting  from  post-SARA 
decision  documents,  with  receiving  units 
deemed  unacceptable  because  of 
releases,  may  regain  acceptability  by 
eliminating  those  releases.  In  addition, 
they  must  control  any  contamination 
that  occurred  as  a  result  of  the  release 
under  a  permit  or  correction  action 
order  approved  under  Subtitle  C  of 
RCRA. 

2.  RCRA  Subtitle  C  Facilities — Releases 
at  Non-Receiving  Units 

RCRA  Subtitle  C  land  disposal 
facilities  deemed  unacceptable  because 
of  releases  occurring  at  other  units,  and 
RCRA  Subtitle  C  treatment,  storage,  and 
permit-by-rule  facilities  deemed 
unacceptable  because  of 
environmentally  significant  releases  at 
other  units,  may  regain  acceptability  by 
entering  into  an  enforceable  agreement, 
with  the  responsible  Agency,  to 
investigate  the  problems. 

3.  Corrective  Action  Orders /Agreements 

Acceptable  agreements  under  Subtitle 
C  of  RCRA  include  a  corrective  action 
order  under  section  3008(h),  section  7003 
or  section  3013;  permit  provisions  under 
40  CFR  264.100  or  264.101  (or 
appropriate  authority  in  a  State 
authorized  for  HSWA  corrective  action); 
and  an  order  under  an  equivalent 
authority  in  a  State  authorized  for 
HSWA  corrective  action. 

Releases  from  any  unit  at  a  RCRA 
facility  will  be  considered  controlled  by 
a  corrective  action  program  upon 
issuance  of  the  order  or  permit 
containing  the  requirement  to  initiate 
and  complete  one  or  more  of  the 
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following:  A  RCRA  Facility 
Investigation  (RFI).  a  Corrective 
Measures  Study,  or  Corrective  Measures 
Implementation.  This  is  consistent  with 
both  the  RCRA  and  Superfund 
corrective  acticn  programs,  where  site 
study  and  release  characterization  is  the 
first  step  in  a  series  of  actions  designed 
to  control  releases.  The  facility  will 
remain  acceptable  as  long  as  it  is  in 
compliance  with  the  terms  of  the  order 
or  permit,  and  it  enters  into  future 
agreements  for  further  corrective  action 
activities,  when  necessary,  except 
during  periods  of  administrative  or 
judicial  challenges  when  a  facility  must 
make  the  requisite  showing  under  40 
CFR  300.440(e)  in  order  to  remain 
acceptable. 

4.  Non-Subtitle  C  Facilities — Releases 

Environmentally  significant  releases 
of  hazardous  waste,  hazardous 
constituents,  or  hazardous  substances 
from  any  unit  of  a  facility  regulated 
under  other  Federal  laws  (e.g.,  the  Toxic 
Substances  Control  Act  or  Subtitle  D  of 
RCRA)  or  State  laws  under  a  Federally- 
delegated  program,  must  be  subject  to 
corrective  action  mechanisms  under 
those  laws  in  order  for  the  facility  to  be 
acceptable  under  this  proposed  rule. 

Such  releases  must  be  evaulated  by  the 
responsible  Agency  and  must  be 
determined  either  not  to  be 
environmentally  significant  or  must  be 
controlled  by  a  corrective  action 
program  under  the  applicable  statute.  In 
the  event  that  a  release  is  discovered 
that  has  not  been  addressed  by 
corrective  action,  the  responsible 
Agency  may  determine  that  the  facility 
is  unacceptable  to  receive  CERCLA 
wastes  under  this  section. 

Releases  from  units  at  non-Subtitle  C 
facilities  will  be  considered  controlled 
upon  issuance  of  an  order  or  permit 
under  the  appropriate  statute  containing 
applicable  corrective  action 
requirements,  subject  again  to  40  CFR 
330.440(e). 

5.  Opportunity  to  Notify  Agency  of 
Return  to  Acceptability 

The  Agency  recognizes  the  need  to 
provide  an  opportunity  for  facilities  to 
notify  the  responsible  Agency  when 
they  believe  they  have  returned  to 
acceptability.  This  is  necessary  because 
it  is  possible  a  facility  may  return  to 
physical  compliance  or  complete 
corrective  action  earlier  than 
anticipated. 

Facilities  that  believe  they  have 
returned  to  acceptability  under  40  CFR 
330.440  may  notify  the  responsible 
Agency  in  writing,  explaining  the 
measures  taken  to  achieve  acceptability. 
The  responsible  Agency  shall  endeavor 


to  review  such  requests  for  re- 
evaluation  in  a  timely  manner,  and  shall 
notify  die  facility  in  writing  of  its 
decision  regarding  the  facility's 
acceptability. 

C.  Release  Criteria  for  Facilities 
Receiving  Pre-SARA  Wastes 

Under  the  May  1985  off-site  policy, 
facilities  with  relevant  conditions  could 
regain  acceptability  to  receive  pre- 
SARA  wastes  by  entering  into  an 
enforceable  agreement  under  the 
applicable  statute  to  correct  the  relevant 
conditions.  The  Agency  believes  this 
standard  of  action  is  consistent  with  the 
intent  of  the  off-site  policy  and  of 
Congress,  and  is  continuing  its 
application  as  the  standard  facilities 
with  relevant  conditions  must  meet  to 
regain  acceptability  to  receive  pre- 
SARA  wastes. 

D.  Opportunities  for  Review  of 
Unacceptability  Determinations  in 
Place  on  November  13, 1987 

Under  the  May  1985  policy,  facilities 
determined  to  be  unacceptable  to 
receive  CERCLA  wastes  were  provided 
with  written  notice  and  were  generally 
afforded  informal  opportunities  to 
comment  on  the  determination  (the 
latter  step  was  not  required  by  the 
policy).  Although  the  Agency  believes 
that  these  steps  represented  adequate 
procedural  safeguards  for  facilities 
seeking  to  receive  CERCLA  wastes,  EPA 
decided  in  its  November  1987  revised 
policy  to  provide  an  additional 
opportunity  for  review,  in  light  of  the 
revised  procedures  set  out  in  that  policy, 
for  facilities  with  unacceptability 
determinations  already  in  place  on  the 
policy's  effective  date  (November  13, 
1987).  EPA  is  repeating  that  offer  here. 

Any  such  facility  that  wishes  to  meet 
with  the  responsible  Agency  to  discuss 
the  basis  for  a  violation  or  release 
determination  and  its  relevance  to  the 
facility’s  ability  to  receive  CERCLA 
wastes,  may  request  an  informal 
conference  with  or  submit  written 
comments  to  the  responsible  Agency  at 
any  point  up  to  the  60th  day  after 
publication  of  the  proposed  rule  in  the 
Federal  Register  (i.e.,  until  January  30, 
1989).  Such  a  meeting  should  take  place 
within  30  calendar  days  of  the  request.  If 
the  responsible  Agency  does  not  find  the 
information  presented  to  be  sufficient  to 
support  a  finding  of  acceptability  to 
receive  CERCLA  wastes,  then  it  will 
inform  the  facility  in  writing  that  the 
unacceptability  determination  will 
continue  to  be  effective.  The  facility 
may.  within  10  calendar  days  after 
hearing  from  the  responsible  Agency 
after  the  informal  conference  or  the 
submittal  of  written  comments,  petition 


the  EPA  Regional  Administrator  or 
appropriate  State  official  for 
reconsideration.  The  Regional 
Administrator  or  State  official  may  use 
discretion  in  deciding  whether  to 
conduct  such  a  review. 

However,  review  of  unacceptability 
determinations  that  were  already  in 
place  on  November  13, 1987,  will  not 
stay  the  effect  of  the  unacceptability 
determinations  during  the  period  of 
review.  A  stay  would  potentially  allow 
the  transfer  of  CERCLA  cleanup  wastes 
to  facilities  where  the  Agency  has  made 
detailed  findings  of  violations  or 
releases:  this  would  be  contrary  to  the 
Agency’s  mission  to  protect  human 
health  and  the  environment. 

VIII.  Manifest  Requirements 

Any  off-site  transfer  of  CERCLA 
waste  that  is  also  RCRA  hazardous 
waste  must  comply  with  the  RCRA 
manifest  requirements  in  40  CFR  Part 
262.  EPA.  or  the  party  undertaking  the 
on-site  activity,  is  considered  to  be  the 
"generator"  and  must  ensure  the  proper 
filing  of  the  Uniform  Hazardous  Waste 
Manifest. 

IX.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

Proposed  regulations  must  be 
classified  as  major  or  minor  to  satisfy 
the  rulemaking  protocol  established  by 
Executive  Order  12291.  According  to 
Executive  Order  12291,  major  rules 
are  regulations  that  are  likely  to  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  is  not  a  major  rule 
under  Executive  Order  12291 
because  it  will  not  result  in  any  of  the 
impacts  identified  above.  Today's 
proposal  codifies  an  Agency  policy  that 
has  been  in  effect  since  May  of  1985  and 
largely  mirrors  a  revision  oi  that  policy 
that  has  been  in  effect  since  November 
of  1987.  This  proposal  contains  criteria 
that  EPA  will  use  to  determine  where  it 
will  send  waste  from  Superfund 
cleanups.  The  proposal  does  not 
regulate  or  otherwise  impose  any  new 
requirements  on  commercial  waste 
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handlers.  It  does  require  them  to  be  in 
compliance  with  applicable  regulations 
the  Agency  already  enforces.  As  a  result 
of  this  proposal  some  facilities  may 
choose  to  initiate  corrective  action 
sooner  than  if  they  waited  for  the 
corrective  action  conditions  in  their  final 
operating  permit  However,  regardless 
of  the  requirements  of  this  rule,  under 
the  authority  of  section  3008(h)  of 
RCRA,  EPA  already  compels  corrective 
action  at  RCRA  interim  status  facilities 
with  known  or  suspected  releases.  The 
proposal,  then,  should  not  result  in 
increased  long-term  costs  to  the 
commercial  waste  handling  industry. 

The  requirement  to  send  CERCLA 
waste  only  to  facilitate  acceptable  under 
this  rule  may,  in  some  cases,  increase 
the  transportation  costs  at  Superfund 
cleanups  conducted  by  EPA,  the  States 
and  responsible  parties  under 
enforcement  orders.  This  cost  increase 
could  result  from  decisions  to  ship 
waste  a  greater  distance  in  order  to 
reach  an  acceptable  facility.  The  Agency 
has  considered  the  distribution  of 
commercial  facilities  which  have 
historically  handled  CERCLA  waste  and 
their  current  acceptability  status  and 
has  identified  a  fairly  even  distribution 
of  acceptable  facilities  across  the 
country,  with  the  exception  of  the  Rocky 
Mountain  and  Northern  Plain  States. 
These  areas,  however,  have  a  sparse 
distribution  of  commercial  facilities 
regardless  of  status.  As  a  result,  EPA 
has  concluded  that  the  requirement  to 
use  only  facilities  acceptable  under  the 
proposal  will  not  result  in  increases  in 
transportation  costs  to  EPA  States,  or 
responsible  parties  conducting 
Superfund  cleanups  that  exceed  $100 
million  annually.  In  addition,  EPA 
believes  that  the  majority  of  the 
facilities  suitable  for  storage,  treatment 
or  disposal  of  CERCLA  waste  are  either 
currently  acceptable  or  are  scheduled 
for  corrective  action  to  address  releases 
(which  will  make  them  acceptable) 
through  a  HSWA  permit  or  order  under 
RCRA  section  3008(h)  authority. 

Similarly,  codification  of  the  existing 
policy  through  this  rule  should  not  cause 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries  or 
geographic  regions.  The  increased  cost 
to  the  Federal  government  of  waste 
transportation  at  Superfund  cleanups  as 
discussed  previously,  is  not  believed  to 
be  major.  State  and  local  government 
expenditures  in  Superfund  cleanups  are 
fixed  at  a  constant  proportion  of  the 
total  cost  of  cleanup  and  should  not  be 
increased  significantly  by  the  proposal. 

Codification  of  the  Agency’s  off-site 
policy  through  this  rule  should  not  result 
in  less  business  to  the  commercial  waste 


handling  industry  since  EPA  believes  it 
will  not  generally  affect  the  decision  to 
store,  treat  or  dispose  of  Superfund 
waste  off-site.  For  this  reason  the 
Agency  believes  the  proposal  will  cause 
no  significant  adverse  effects  on 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
proposal  should  not  create  significant 
adverse  effects  on  competition  since 
CERCLA  waste  constitutes  an 
insignificant  portion  of  the  tonnage 
handled  by  the  U.S.  commercial  waste 
handling  industry.  In  any  event,  the 
industry  is  characterized  by  a  small 
number  of  large  companies  which 
operate  most  of  the  major  facilities  that 
historically  have  handled  CERCLA 
waste.  Information  collected  by  the 
Agency  on  the  number  of  acceptable 
and  unacceptable  facilities  indicates  a 
relatively  equal  distribution  of 
acceptable  facilities  among  the  major 
operators. 

On  the  benefits  side,  the  Agency 
believes  the  existing  off -site  policy  and 
its  codification  through  this  rule  will 
provide  significant  environmental 
benefits  through  the  incentive  to  the 
commercial  waste  management  industry 
to  remain  in  compliance  with  applicable 
regulations  and  to  address 
environmental  releases  sooner  than 
might  normally  be  required  by  the 
Agency  during  the  permit  issuance 
process.  Most  importantly,  EPA  believes 
that  responsible  selection  of  commercial 
storage,  treatment  and  disposal  facilities 
now,  may  avoid  the  need  for  future 
Superfund  cleanups  of  facilities  being 
used  to  dispose  of  today’s  wastes. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  at  the  time  an  Agency 
publishes  any  proposed  or  final  rule,  it 
must  prepare  a  Regulatory  Flexibility 
Analysis  that  describes  the  impact  of 
the  rule  on  small  entities,  unless  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Today's  proposed  rule  describes 
procedures  for  determining  the 
acceptability  of  a  facility  for  off-site 
management  of  CERCLA  wastes.  It  does 
not  impose  any  additional  requirements 
on  or  affect  the  compliance  burdens  of 
the  regulated  community.  Therefore, 
pursuant  to  5  U.S.C.  601b,  I  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control,  Chemicals, 
Hazardous  materials,  Intergovernmental 


relations,  Natural  resources,  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply. 

Date:  November  19, 1988. 

Lee  M.  Thomas, 

Administrator. 

Part  300  is  amended  as  follows: 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
CONTINGENCY  PLAN 

1.  The  authority  citation  for  Part  300  is 
amended  to  read  as  follows: 

Authority:  Sections  104(c)(3).  104(d)(1).  105. 
and  121(d)(3)  of  the  Comprehensive 
Environmental  Response.  Compensation  and 
Liability  Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (42  U.S.C.  9604(cj(3),  9605. 
9621(d)(3)).  section  311(c)(2)  of  the  Clean 
Water  Act  (33  U.S.C.  1321(c)(2));  Fxecutive 
Order  12580  (52  FR  2933.  January  29. 1987): 
and  Executive  Order  11735  (38  FR  21243, 
August  1973). 

2.  Section  300.440  is  added  to  Part  300 
to  read  as  follows: 

§  300.440  Procedures  for  planning  and 
Implementing  off-site  response  actions.  * 

(a)  Applicability.  (1)  This  section 
applies  to  any  remedial  or  removal 
action  involving  the  off-site  transfer  of 
any  hazardous  substance,  pollutant  or 
contaminant  as  defined  under  CERCLA 
section  101(14)  and  (33)  ("CERCLA 
waste”)  that  is  conducted  by  EPA, 

States,  private  parties,  or  other  Federal 
agencies,  that  is  Fund-financed  and/or 
is  under  any  CERCLA  authoiity, 
including  cleanups  at  Federal  facilities 
under  section  120  of  CERCLA  or  under 
section  311  of  the  Clean  Water  Act 
(except  for  cleanup  of  peti*oleum 
products).  Applicability  extends  to  those 
actions  taken  jointly  under  CERCLA  and 
another  authority. 

(2)  In  cases  of  removal  actions  under 
CERCLA.  enforcement  actions  taken  as 
removal  actions  under  CERCLA,  or 
response  actions  under  section  311  of 
the  Clean  Water  Act  where  the  release 
poses  an  immediate  and  significant 
threat  to  human  health  and  the 
environment  the  On-Scene  Coordinator 
(OSC)  may  determine  that  it  is 
necessary  to  transfer  CERCLA  waste 
off-site  without  following  the 
requirements  of  this  section. 

(3)  This  section  applies  to  wastes  from 
cleanup  actions  based  on  CERCLA 
decision  documents  signed  or  consent 
decrees  lodged  after  October  17, 1986 
(“post-SARA”)  as  well  as  those  based 
on  CERCLA  decision  documents  signed 
and  consent  decrees  lodged  prior  to 
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October  17, 1986  (“pre-SARA”). 

However,  post-SARA  actions  are 
subject  to  the  acceptability  criteria  in 
§  300.440(b)(1)  and  (2),  whereas  pre- 
SARA  actions  are  subject  to 
acceptability  criteria  in  §  300.440(b)(1) 
and  (3). 

(4)  The  responsible  Agency  must 
determine  that  any  facility  selected  for 
the  treatment,  storage,  or  disposal  of 
CERCLA  waste  is  acceptable  under  this 
section.  The  responsible  Agency  is  EPA, 
unless  the  selected  facility  is  located  in 
a  State  which  EPA  has  authorized  under 
section  3006  of  RCRA  for  a  hazardous 
waste  program  equivalent  to  section 
3004(u)  of  RCRA  and  has  entered  into  a 
Core  Program  Cooperative  Agreement 
under  CERCLA  section  104(a)(1)(A)  with 
the  EPA.  In  the  latter  case,  the 
authorized  State  is  the  responsible 
Agency.  However,  EPA  remains  the 
responsible  Agency  when  the  CERCLA 
waste  is  not  RCRA  hazardous  waste, 
but  is  PCB  waste  and  its  disposal  is 
subject  to  EPA  approval  under  the  Toxic 
Substances  Control  Act.  A  facility  is 
acceptable  until  the  responsible  Agency 
notifies  the  facility  otherwise. 

(5)  The  transfer  of  waste  samples  to 
an  off-site  laboratory  for 
characterization  is  not  subject  to  this 
rule.  However,  the  subsequent  transfer 
of  the  samples  is  subject  to  the 
requirements  of  this  rule. 

(b)  Acceptability  criteria. — (1) 

Facility  compliance,  (i)  A  facility  will  be 
deemed  in  compliance  for  the  purpose  of 
this  rule  if  there  are  no  relevant 
violations  at  or  affecting  the  unit  or  units 
receiving  CERCLA  waste: 

(A)  For  treatment  to  standards 
specified  in  40  CFR  Subpart  D,  including 
any  pre-treatment  or  storage  units  used 
prior  to  treatment; 

(B)  For  treatment  to  substantially 
reduce  its  mobility,  toxicity  or 
persistence  in  the  absence  of  a  defined 
treatment  standard,  including  any  pre- 
treatment  or  storage  units  prior  to 
treatment;  or 

(C)  For  storage  or  ultimate  disposal  of 
CERCLA  waste  not  treated  to  the 
previous  criteria. 

(ii)  Relevant  violations  include 
significant  deviations  from  regulations, 
compliance  order  provisions,  or  permit 
conditions  designed  to:  ensure  that 
hazardous  waste  is  destined  for  ar  d 
delivered  to  authorized  facilities; 
prevent  releases  of  hazardous  waste, 
hazardous  constituents,  or  hazardous 
substances  to  the  environment;  ensure 
early  detection  of  such  releases;  or 
compel  corrective  action  for  releases. 
Criminal  violations  which  result  in 
indictment  are  also  relevant  violations. 
A  determination  of  acceptability  will  be 
based  on  compliance  (i.e.,  absence  of 


relevant  violations)  with  the  following 
requirements: 

(A)  Applicable  subsections  of  sections 
3004  and  3005  of  RCRA  or,  where 
applicable,  other  Federal  laws  (such  as 
the  Toxic  Substances  Control  Act  and 
Subtitle  D  of  RCRA);  and 

(B)  Applicable  sections  of  State 
environmental  laws. 

(C)  In  addition,  land  disposal  units  at 
RCRA  Subtitle  C  facilities  receiving 
RCRA  hazardous  waste  from  response 
actions  authorized  or  funded  under 
CERCLA  must  be  in  compliance  with 
applicable  RCRA  section  3004(o) 
minimum  technology  requirements. 
Exceptions  may  be  made  only  if  the  unit 
has  been  granted  a  waiver  from  these 
requirements. 

(2)  Releases,  (i)  Release  is  defined  in 
§  300.6  of  this  Part.  Releases  under  this 
section  do  not  include  de  minimis 
releases,  or  releases  permitted  under 
Federal  programs  or  under  Federal 
programs  delegated  to  the  States 
(Federally  permitted  releases  are 
defined  in  §  300.6),  except  to  the  extent 
that  such  releases  are  found  to  pose  a 
threat  to  human  health  and  the 
environment. 

(ii)  Releases  from  units  at  a  facility 
designated  for  off-site  transfer  of 
CERCLA  waste  resulting  from  post- 
SARA  decision  documents  must  be 
addressed  as  follows: 

(A)  Receiving  units  at  RCRA  Subtitle 
C  facilities.  CERCLA  wastes  resulting 
from  post-SARA  decision  documents 
may  be  transferred  to  an  off-site  unit 
regulated  under  Subtitle  C  of  RCRA, 
including  a  facility  regulated  under  the 
permit-by-rule  provisions  of  40  CFR 
270.60(a),  (b)  or  (c),  only  if  that  unit  is 
not  releasing  any  hazardous  waste, 
hazardous  constituent,  or  hazardous 
substance  into  the  ground  water,  surface 
water,  soil  or  air. 

(B)  Other  units  at  RCRA  Subtitle  C 
land  disposal  facilities.  CERCLA  wastes 
resulting  from  post-SARA  decision 
documents  may  not  be  transferred  to  a 
RCRA  Subtitle  C  land  disposal  facility 
where  a  non-receiving  unit  is  releasing 
any  hazardous  waste,  hazardous 
constituent,  or  hazardous  substance  into 
the  ground  water,  surface  water,  soil,  or 
air  unless  that  release  is  addressed  by 
an  enforceable  agreement  for  corrective 
action  under  Subtitle  C  of  RCRA  or 
other  applicable  Federal  or  State 
authority.  For  purposes  of  this  section,  a 
RCRA  “land  disposal  facility”  is  any 
RCRA  facility  at  which  a  land  disposal 
unit  is  located,  regardless  of  whether  a 
land  disposal  unit  is  the  receiving  unit. 

(C)  Other  units  at  RCRA  Subtitle  C 
treatment,  storage,  and  permit-by-rule 
facilities.  For  RCRA  Subtitle  C 
treatment,  storage  and  permit-by-rule 


facilities,  releases  of  any  hazardous 
waste,  hazardous  constituent,  or 
hazardous  substance  from  non-receiving 
units  at  facilities  receiving  CERCLA 
wastes  resulting  from  post-SARA 
decision  documents  must  be  evaluated 
to  determine  if  they  pose  a  significant 
threat  to  public  health  or  the 
environment.  The  facility  should  not  be 
used  if  the  responsible  Agency 
determines  that  such  a  threat  exists 
unless  that  release  is  addressed  by  an 
enforceable  agreement  for  corrective 
action  under  Subtitle  C  of  RCRA  or 
other  applicable  Federal  or  State 
authority. 

(D)  All  other  facilities.  CERCLA 
wastes  resulting  from  a  post-SARA 
decision  document  should  not  be 
transferred  to  any  unit  at  a  non-Subtitle 
C  facility  if  the  responsible  Agency  has 
information  indicating  that  an 
environmentally  significant  release  of 
hazardous  substances  has  occurred  at 
that  facility.  However,  the  facility  may 
be  used  if  the  responsible  Agency 
determines  that  the  release  is  addressed 
by  an  enforceable  agreement  for 
corrective  action  under  an  applicable 
Federal  or  State  authority. 

(iii)  Releases  are  not  considered  to  be 
“controlled”  or  “addressed”  for  the 
purpose  of  this  section  during  the 
pendency  of  administrative  or  judicial 
challenges  to  corrective  action 
programs,  unless  the  facility  has  made 
the  requisite  showing  under  §  300.440(e). 

(3)  Relevant  conditions.  CERCLA 
wastes  resulting  from  pre-SARA 
decision  documents  shall  not  be 
transferred  to  an  off-site  facility  if  there 
are  environmental  conditions  at  the 
facility  that  pose  a  significant  threat  to 
public  health,  welfare,  or  the 
environment,  or  affect  the  satisfactory 
operation  of  the  facility. 

(c)  Basis  for  determining 
acceptability.  (1)  In  order  to  determine 
compliance  status,  a  facility  must  have 
received  an  appropriate  facility 
compliance  inspection  within  six 
months  prior  to  receiving  the  CERCLA 
waste.  For  non-Subtitle  C  facilities,  and 
for  all  facilities  receiving  wastes  from 
pre-SARA  actions,  this  inspection 
should  also  serve  to  determine  if  there 
are  any  environmentally  significant 
releases  or  relevant  conditions. 

(2)  In  order  to  assess  the  status  of 
releases  at  facilities  being  considered  to 
receive  wasies  resulting  from  post- 
SARA  decision  documents,  RCRA 
Subtitle  C  facilities  should  have 
undergone  a  RCRA  Facility  Assessment 
(RFA)  or  an  equivalent  facility-wide 
investigation  before  receiving  waste; 
where  a  determination  of  release  has 
already  been  made,  the  facility  must  be 
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under  a  corrective  action  program  which 
includes  a  facility-wide  investigation 
before  it  may  receive  CERCLA  waste.  In 
addition,  RCRA  Subtitle  C  land  disposal 
facilities  must  have  received  a 
comprehensive  ground-water  monitoring 
evaluation  (CME)  or  operation  and 
maintenance  (O&M)  inspection  within 
the  year  preceding  the  determination  of 
acceptability. 

(d)  Determination  of  unacceptability. 

(1)  Upon  initial  determination  by  the 
responsible  Agency  that  a  facility  being 
considered  for  the  off-site  transfer  of 
any  CERCLA  waste  does  not  meet  the 
criteria  for  acceptability  stated  in 
§  300.440(b),  the  responsible  Agency 
shall  notify  the  owner/operator  of  such 
facility  of  its  unacceptability  status.  The 
notice  will  be  sent  by  certified  and  first- 
class  mail,  return  receipt  requested.  The 
certified  notice,  if  not  acknowledged  by 
the  return  receipt  card,  should  be 
considered  to  have  been  received  by  the 
addressee  if  properly  sent  by  regular 
mail  to  the  last  address  known  to  the 
responsible  Agency. 

(2)  The  notice  shall:  state  that  based 
on  available  information  from  an  RFA, 
inspection,  or  other  data  sources,  the 
facility  has  been  found  not  to  meet  the 
requirements  of  §  300.440;  cite  the 
specific  acts,  omissions,  or  conditions 
which  form  the  basis  of  these  findings; 
and  inform  the  owner/operator  of  the 
procedural  recourse  available  under  this 
regulation. 

(3)  The  facility  may  continue  to 
receive  CERCLA  waste  for  60  calendar 
days  after  the  date  of  issuance  of  the 
notice. 

(4)  If  the  owner  or  operator  of  the 
facility  in  question  submits  a  written 
request  for  an  informal  conference  with 
the  responsible  Agency  within  10 
calendar  days  from  the  issuance  of  the 
notice,  the  responsible  Agency  shall 
provide  the  opportunity  for  such 
conference  no  later  than  30  calendar 
days  after  the  date  of  the  notice,  if 
possible,  to  discuss  the  basis  for  the 
underlying  violation  or  release 
determination,  and  its  relevance  to  the 
facility’s  acceptability  to  receive 
CERCLA  cleanup  wastes.  If 
unacceptability  is  based  on  an 
inspection  or  enforcement  action  taken 
by  the  State,  in  the  case  where  EPA 
issues  the  notice,  a  representative  of  the 
State  may  be  present  at  the  meeting.  If 
no  State  representative  is  present,  EPA 
shall  notify  the  State  of  the  outcome  of 
the  conference.  An  owner/operator  may 
submit  written  comments  by  the  30th 
day  after  issuance  of  the  notice,  in 
addition  to  or  instead  of  requesting  an 
informal  conference. 

(5)  If  the  owner  or  operator  neither 
requests  an  informal  conference  nor 


submits  written  comments,  on  the  60th 
day  after  the  notice  is  issued,  the  facility 
immediately  becomes  unacceptable  to 
receive  CERCLA  waste.  The  facility  will 
remain  unacceptable  until  such  time  as 
the  responsible  Agency  notifies  the 
owner  or  operator  otherwise. 

(6)  If  an  informal  conference  is  held  or 
written  comments  are  received,  the 
responsible  Agency  will  notify  the 
owner/ operator  in  writing  whether  or 
not  the  information  provided  is 
sufficient  to  support  a  determination  of 
acceptability.  Unless  information 
provided  by  the  owner/operator  is 
sufficient  to  support  a  determination  of 
acceptability,  the  facility  becomes 
unacceptable  on  the  60th  calendar  day 
after  issuance  of  the  original  notice  of 
unacceptability. 

(7)  Within  10  days  of  hearing  from  the 
responsible  Agency  after  the  informal 
conference  or  the  submittal  of  written 
comments,  the  owner/operator  may 
request  a  reconsideration  of  the 
unacceptability  determination  by  the 
EPA  Regional  Administrator  or 
appropriate  State  official. 
Reconsideration  may  be  by  review  of 
the  record,  by  conference,  or  by  other 
means  deemed  appropriate  by  the 
reviewing  official;  reconsideration  does 
not  automatically  stay  the  determination 
beyond  the  60-day  period.  The  owner/ 
operator  will  receive  notice  in  writing  of 
the  decision  of  the  RA  or  State  official. 

(8)  The  responsible  Agency  may 
decide  to  extend  the  60-day  period  if  it 
requires  more  time  to  review  a 
submission.  The  responsible  Agency 
shall  notify  the  facility  owner/operator 
in  writing  if  it  extends  the  60  days. 

(9)  The  responsible  Agency  may 
decide  that  a  facility’s  unacceptability  is 
immediately  effective  in  extraordinary 
situations  such  as,  but  not  limited  to, 
emergencies  at  the  facility  or  egregious 
violations.  The  responsible  Agency  shall 
notify  the  facility  owner/operator  of  its 
immediate  unacceptability. 

(e)  Unacceptability  during 
administrative  and  judicial  challenges 
of  corrective  action  decisions.  For  a 
facility  with  releases  that  are  subject  to 
a  corrective  action  permit,  order,  or 
decree,  an  administrative  or  judicial 
challenge  to  the  corrective  action  (or  to 
a  permit  modification  calling  for 
additional  corrective  action)  shall  not  be 
considered  to  be  part  of  a  corrective 
action  “program”  controlling  those 
releases  and  shall  not  act  to  stay  a 
determination  of  unacceptability  under 
this  rule.  However,  such  facility  may 
remain  acceptable  to  receive  CERCLA 
waste  during  the  pendency  of  the  appeal 
or  litigation  if: 


(1)  It  satisfies  the  responsible  Agency 
that  adequate  interim  corrective  action 
measures  will  continue  at  the  facility;  or 

(2)  It  demonstrates  to  the  responsible 
Agency  the  absence  of  a  need  to  take 
corrective  action  during  the  short-term, 
interim  period. 

Either  demonstration  may  be  made 
during  the  60-day  review  period  in  the 
context  of  the  informal  conference  and 
RA/State  official  reconsideration. 

(f)  Re-evaluating  unacceptability.  If, 
after  notification  of  unacceptability  and 
the  opportunity  to  confer  as  described  in 
§  300.440(d),  the  facility  remains 
unacceptable,  the  facility  can  regain 
acceptability.  A  facility  found  to  be 
unacceptable  to  receive  CERCLA 
wastes  based  on  relevant  violations, 
releases,  or  relevant  conditions  may 
regain  acceptability  if  the  following 
conditions  are  met: 

(1)  Judgment  on  the  merits.  The 
facility  has  prevailed  on  the  merits  in  an 
administrative  or  judicial  challenge  to 
the  finding  of  noncompliance  or 
uncontrolled  releases  upon  which  the 
unacceptability  determination  was 
based. 

(2)  Relevant  violations.  The  facility 
has  demonstrated  to  the  responsible 
Agency  its  return  to  physical 
compliance  for  the  relevant  violations 
cited  in  the  notice. 

(3)  Releases,  (i)  All  releases  from 
receiving  units  at  RCRA  Subtitle  C 
facilities  have  been  eliminated  and  prior 
contamination  from  such  releases  is 
controlled  by  a  corrective  action 
program  approved  under  Subtitle  C  of 
RCRA. 

(ii)  All  releases  from  other  units  at 
RCRA  Subtitle  C  land  disposal  facilities 
are  controlled  by  a  corrective  action 
program  approved  under  Subtitle  C  of 
RCRA. 

(iii)  A  RCRA  Subtitle  C  corrective 
action  program  may  be  incorporated 
into  a  permit,  order,  or  decree,  including 
the  following:  a  corrective  action  order 
under  RCRA  section  3008(h)  or  section 
7003,  a  RCRA  permit  under  40  CFR 
264.100  or  264.101,  or  a  permit  under  an 
equivalent  authority  in  a  State 
authorized  for  corrective  action  under 
RCRA  section  3004(u).  Releases  will  be 
deemed  controlled  upon  issuance  of  the 
order,  permit,  or  decree  which  initiates 
and  requires  completion  of  one  or  more 
of  the  following:  a  RCRA  Facility 
Investigation,  a  RCRA  Corrective 
Measures  Study,  and/or  Corrective 
Measures  Implementation.  The  release 
remains  controlled  as  long  as  the  facility 
is  in  compliance  with  the  order,  permit, 
or  decree,  and  enters  into  subsequent 
agreements  for  implementation  of 
additional  corrective  action  measures 
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when  necessary,  except  during  periods 
of  administrative  or  judicial  challenges, 
when  the  facility  must  make  a 
demonstration  under  §  300.440(e)  in 
order  to  remain  acceptable. 

(iv)  All  releases  from  other  units  at 
RCRA  Subtitle  C  treatment  and  storage 
facilities  must  either  be  deemed  by  the 
responsible  Agency  not  to  pose  a 
significant  threat,  or  be  controlled  by  a 
corrective  action  program  as  described 
in  §  300.440(f)(3)(iii). 

(v)  Facilities  with  releases  regulated 
under  other  applicable  Federal  laws,  or 


State  laws  under  a  Federally-delegated 
program  may  regain  acceptability  under 
this  section  if  the  releases  are  deemed 
by  the  responsible  Agency  not  to  pose  a 
significant  threat  to  human  health  or  the 
environment,  or  if  the  facility  enters  into 
an  enforceable  agreement  under  those 
laws  to  conduct  corrective  action 
activities  to  control  releases. 

(4)  Relevant  conditions.  Facilities  with 
relevant  conditions  that  are  receiving 
CERCLA  wastes  resulting  from  pre- 
SARA  decision  documents  may  regain 
acceptability  under  this  section  by 


entering  into  an  enforceable  agreement 
to  correct  the  conditions  under  the 
applicable  statute. 

(5)  An  unacceptable  facility  may  be 
reconsidered  for  acceptability  whenever 
the  responsible  Agency  finds  that  the 
facility  fulfills  the  criteria  stated  in 
§  300.440(b).  Upon  such  a  finding,  the 
responsible  Agency  shall  notify  the 
facility  in  writing. 
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